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Laszlé Andor

Commissioner for Employment, Social
Affairs and Inclusion

The on-going economic and financial cri-
sis has put labour market rules across the
EU under severe pressure. Rising unem-
ployment, especially among the young,
together with continuing global competi-
tion, has led a large number of govern-
ments to review social rules especially in
the areas of job protection, working time
and collective bargaining. The need for
labour market reforms is obvious, espe-
cially in the countries hardest hit by an
economic downturn, but by labour market
reforms | do not mean a race to the bottom
implying a generalised lowering of labour
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standards. | mean faimess for those in
and out of work, proper responsibilities for
employers, education and training reforms
and removing barriers to employment.

Indeed, the EU has a crucial supporting
role to play to avoid that the necessary
reforms lead to a massive reduction of the
quality of work. It is especially in times
of recession that labour protection is of
vital importance to provide a safety net
for individuals and households, underpin-
ning aggregate demand in the economy,
and to prevent the marginalisation of
vulnerable groups. This serves both social
and economic objectives, encompass-
ing Europe 2020 Strategy's objectives of
smart, sustainable and inclusive growth.
Labour protection and economic growth
go hand-in-hand. There is ample evidence
suggesting that the EU’s most productive
and competitive economies are those that
have been able to combine comparatively
high levels of social regulation and protec-
tion with flexibility-enhancing measures
and a dynamic social dialogue. Indeed, EU
rules on working time, health and safety
at work and working conditions have been
shown to have lead to higher productivity
and less absenteeism by preventing acci-
dents and work-related diseases. Good and
healthy working conditions are not only a
core social right, they are an important
competitiveness factor.
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Like all EU legislation, EU labour law and
rules on safety and health at work are
Treaty-based. They form an integral part
of the law of the Member States, and the
Commission plays an important role as the
Guardian of the Treaties in ensuring that
agreed rules on employment and working
conditions are correctly implemented and
applied across the Member States.

A level playing field on employment and
working conditions is an essential aspect
of the Single Market. But the European
Union stands for more than that: labour
law and rules on health and safety at work
have become a cornerstone of Europe’s
social dimension. The EU is a “social mar-
ket economy” underpinned by a core of
social values and goals, including social
protection, improvements in Europe-
ans’ living and working conditions and
social dialogue.

It should be kept in mind that the Union
does not pluck the EU labour law standards
out of thin air. They have built upon the rich
heritage of national labour legislation as
well as the longstanding collective-bar-
gaining tradition in many Member States.
In addition, they have been inspired by the
body of minimum standards on employ-
ment, established by the International
Labour Organisation, which have been the
reference for the working world for almost
a century now.

In the debate on the future of EU labour
law we cannot ignore the very impor-
tant role of Member States, both in the

implementation of common EU rules
and in their enforcement in practice. The
European Semester is by now a well-
established framework for coordination
of national labour market reforms: coun-
try-specific recommendations have been
addressed to a number of Member States
over the recent years. We must ensure,
though, that these reforms do not result
in a race to the bottom in terms of labour
standards and that the social partners at
national level are properly informed and
consulted before key decisions are taken.
This is an important aspect of the Com-
mission’s effort to strengthen the social
dimension of the Economic and Monetary
Union: national reforms need to be seen in
context, with their aggregate and distribu-
tional impacts considered. If some reforms
have a contractionary economic impact,
our coordination mechanisms should help
us ensure that this can be offset through
other measures.

With over 240 million workers throughout
the Union, EU rights conceming working
conditions and health and safety at work
are of direct benefit to a great amount of
citizens and have a positive impact on one
of the most important and tangible areas of
their daily lives. EU law guarantees them a
number of rights: minimum rights to holi-
days; a limitation of working time; to be
consulted and informed about decisions of
their employers that affect them; the right
to protection in case of insolvency of their
employer; the right to protection against
abusive successions of fixed-term employ-
ment; the right to non-discrimination; the



right to work in workplaces that are safe
and healthy and to work with safe equip-
ment, regularly maintained and checked; the
right to information and training that is rel-
evant to aspects of their health and safety
at work... to name but a few. Of course,
Member States can adopt more protective
requirements than those laid down in the
EU rules, but by setting these EU minimum
requirements | am convinced that the EU
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has made the European labour market in
general a better place to work while at the
same time contributing to a higher pro-
ductivity and competitiveness of the EU
economy. For anyone who wants to have a
deeper understanding of the history, purpose
and current evolution of EU law and policy
on employment and working conditions,
this Social Europe Guide can be an easy
but comprehensive source of information.
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Why the European Union
has a role in labour law
and working conditions

When people think and the media report
about the European Union, the focus is often
on big political issues such as the economic
crisis, free trade, migration into the EU and
mobility between EU countries, or contribu-
tions to the EU budget and investments
financed from it. However, in reality, for many
people their closest contact with the EU's
activity probably comes at the workplace.
Across the Union, EU law guarantees mini-
mum rights for workers, from health and
safety to information and consultation, from
working hours to maternity leave.

The European Commission, as Guardian of
the Treaties, plays a central role in ensuring
that these rights are correctly implemented
and applied across the Union. Furthermore,
it reqularly evaluates the rules and policies
to ensure that they remain effective and
appropriate, taking account of the EU’s
‘Smart Regulation’ principles, and if neces-
sary proposes changes to modermise the
framework.

In this chapter, we look at why the EU has
come to legislate on such diverse work-
place matters as annual holidays, the con-
ditions of temporary workers, carrying
heavy loads or consultations over planned
redundancies.

The EU’s objectives

The European Union has certain explicit

values and upholds rights and freedoms,

including in the labour and social fields. Its

Member States are committed to moving

towards an ‘ever closer union’, whose aims

include promoting the wellbeing of its peo-
ples, and which is based on the values of
respect for human dignity, freedom,
democracy, equality, the rule of law and
human rights. The EU is not just a Single

Market or an economic and monetary

union. It explicitly links its economic aims

to social progress. The EU Treaties provide
that the Union shall:

» work for Europe’s sustainable develop-
ment, based on balanced economic
growth and price stability, and on
a highly competitive social market econ-
omy, aiming at full employment and
social progress (Article 3 of the Treaty
on European Union, TEU);

* combat social exclusion and discrimina-
tion, and promote social justice and
protection, gender equality, solidarity
between generations and protection of
children’s rights (Article 3 TEU);

* promote economic, social and territorial
cohesion, and solidarity among EU coun-
tries (Article 3 TEU);
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¢ ensure economic and social progress by
common action to eliminate barriers
that divide Europe (Preamble to the
Treaty on the Functioning of the Euro-
pean Union, TFEU); and

* have an essential objective of con-
stantly improving people’s living and
working conditions (Preamble TFEU).

The rights, freedoms and principles recog-
nised by the EU are set out in the Charter
of Fundamental Rights of the European
Union, which has the same legal value as
the EU Treaties (the Charter applies to EU
institutions and to Member States when

they implement EU law). The Charter draws
on the constitutional traditions of the
Member States and on international instru-
ments such as the Council of Europe’s
European Convention for the Protection of
Human Rights and Fundamental Freedoms
and European Social Charter (see below
under ‘The EU and international law’).

The Charter’s rights cover human dignity,
basic freedoms, equality, solidarity, citi-
zens' rights and justice. A number of these
rights are of direct relevance to labour law
and working conditions — see box 1.1 — and
inform the EU’s action in this field.

Box 1.1 Key workplace rights guaranteed by the Charter of Fundamental Rights of the EU

Every worker has the right to working
conditions that respect his or her
health, safety and dignity (Article 31).
Every worker has the right to limitation
of maximum working hours, to daily
and weekly rest periods and to an
annual period of paid leave (Article 31).
Every worker has the right to protection
against unjustified dismissal (including
dismissal for a reason connected with
matemity) (Articles 30 and 33).

The employment of children is
prohibited. The minimum age of
admission to employment may not
generally be lower than the minimum
school-leaving age. Young people
admitted to work must have working
conditions appropriate to their age
and be protected against economic
exploitation and harmful work

(Article 32).

No one shall be required to perform
forced or compulsory labour, or held in
slavery or servitude (Article 5).
Everyone has the right to engage in
work and to pursue a freely chosen or
accepted occupation (Article 15).
Every EU citizen has the freedom to
seek employment, to work, to exercise
the right of establishment and to
provide services in any Member State
(Article 15).

Nationals of non-EU countries who
are authorised to work in the EU

are entitled to working conditions
equivalent to those of citizens of the
Union (Article 15).

Any discrimination based on any
ground such as sex, race, colour,
ethnic or social origin, genetic
features, language, religion

or belief, political or any other




opinion, membership of a national
minority, property, birth, disability, age
or sexual orientation, is prohibited
(Article 21).

Equality between women and men
must be ensured in all areas, including
employment, work and pay (Article 23).
People with disabilities have a right

to benefit from measures designed

to ensure their independence,

social and occupational integration,
and participation in the life of the
community (Article 26).

Everyone has the right to freedom of
association, which implies the right to
form and to join trade unions for the
protection of interests (Article 12).

The Single Market

At the core of the European Union is a sin-
gle internal market without borders. Today,
this market, which was established in its
current form in 1993, covers 28 countries,
over 500 million consumers and mare than
20 million businesses.

The basic role of EU law in the Single Mar-
ket is to guarantee the ‘four freedoms’ —
the free movement of goods, services,
capital and workers. It does this by, for
example, ensuring that there are no barri-
ers to trade among countries, and that
national authorities do not have in place
discriminatory, restrictive or protectionist
measures. With regard to workers, the EU
has sought to ensure their free movement
(which is an integral aspect of the Single
Market) principally by:
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Workers or their representatives

must, at the appropriate levels,

be guaranteed information and
consultation in good time in the cases
and under the conditions provided for
by Union law and national laws and
practices (Article 27).

Workers and employers, or their
respective organisations, have, in
accordance with Union law and
national laws and practices, the right
to negotiate and conclude collective
agreements at the appropriate levels
and, in the event of conflicts of interest,
to take collective action to defend
their interests, including strike action
(Article 28).

prohibiting any discrimination based on
nationality between EU workers in
employment, remuneration and other
conditions of work;

giving workers the right to take up jobs
in other EU countries, move freely within
the Union for this purpose, stay in
another country while working and
remain there after being employed;
abolishing national procedures and
practices, and qualifying periods for eli-
gibility for employment, that present an
obstacle to free movement; and
ensuring social security rights for work-
ers moving between EU countries.

However, the free movement of labour is
not the only work-related aspect of the
Single Market. The foundation of the mar-
ket is that competition should be fair,
with a playing field that is level for all
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involved. To ensure this level playing field,
the EU’s role, as the market’s ‘referee’, is
to remove distortions of competition, such
as unfair or artificial advantages given by
national law or practice to businesses in
a particular country.

Labour law is one of the areas where there
are considerable differences among the
EU countries, with higher levels of protec-
tion of workers in some Member States
than in others. At the same time, busi-
nesses from the various EU countries com-
pete freely in the Single Market for goods
and services, regardless of these different
labour standards. Consequently, as higher
labour protection might entail higher costs
for businesses, companies in Mem-
ber States with high levels of worker pro-
tection could find themselves at
a competitive disadvantage vis-a-vis busi-
nesses from EU countries with lower labour
law standards. As such, companies and
national authorities may be tempted to
compete on the basis of a lowering of their
labour standards, rather than on factors
such as productivity and efficiency, or the
quality and innovation of their goods and
services. If this occurs, other firms and
countries in the Single Market may be
prompted to follow suit, triggering a down-
ward spiral in standards that is often
referred to as a ‘race to the bottom’. If
price competition in the Single Market for
goods and services provides an incentive
to lower labour standards, this would not
be compatible with the EU’s mission to
have a social market economy (see above
under ‘The EU’s objectives’).

The EU can play a role in preventing such
a race to the bottom, by establishing
a level playing field in the form of common
labour standards applicable to all busi-
nesses operating in the Single Market. The
extent to which the EU should play this
role, harmonising aspects of labour law
and thus preventing distortions of compe-
tition or providing minimum labour stand-
ards, has been debated since the early
years of the European Economic Commu-
nity (EEC). Since the late 1980s, there has
also been a widespread view that the Sin-
gle Market should be accompanied by
a platform of minimum EU-wide social
rights. In practice, the approach taken has
been to adopt EU legislation that sets
minimum standards in a number of impor-
tant areas, while promoting an overall
improvement in working conditions (see
below under ‘The specific objectives of EU
labour law’).

The various practices whereby companies
and governments may seek to exploit dif-
ferences between countries in labour
costs, and in the stringency of labour




legislation, in order to obtain an unfair
competitive advantage are often referred
to as ‘social dumping’. An example
might be where a company based in
a country with a comparatively low level
of labour protection and costs exercises
its freedom to provide services in other
EU countries, for instance by winning
a contract to build a road in a country with
higher protection and costs. If the com-
pany then sends its own workforce to
carry out the work in the other country,
but continues to provide them with the
(lower) pay and conditions that apply in
their home country, thereby undercutting
standards in the destination country and
enjoying a competitive advantage not
available to local companies, social
dumping would be considered to occur.

In addition to adopting labour legislation
that sets minimum EU-wide standards
in various areas, the Union has responded
specifically to this threat of social dump-
ing, notably through a directive that sets
a floor of basic employment rights for
workers posted temporarily by their
employer to work in another EU country
(see Chapter 3).

The EU does not exist in isolation. Its
law and values, and those of its Mem-
ber States, are influenced by wider inter-
national standards which Europe has also
helped formulate. At the global level, all
EU countries are, of course, members of
the United Nations (UN). The UN’s
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basic principles and aims, as set out
in its Charter, include the promotion of
universal respect for human rights and
fundamental freedoms, higher standards
of living, full employment, and economic
and social progress. Respect for the prin-
ciples of the UN Charter is built into the
EU Treaties.

All EU Member States are also members
of the International Labour Organiza-
tion (ILO), a specialised UN agency with
a tripartite constituency, established in
1919 to pursue a vision based on the
premise that universal, lasting peace can
be established only if it is based on social
justice. The EU is committed to promoting
the ILO’s ‘decent work’ agenda to promote
rights at work, encourage decent employ-
ment opportunities, enhance social protec-
tion and strengthen social dialogue on
work-related issues.

A key aspect of the ILO’s work is to adopt

and promote international minimum labour

standards, notably in the form of Conven-

tions, which are legally binding interna-

tional treaties that may be ratified by the

ILO’'s member countries. ILO Conventions

cover a wide range of work-related issues,

including:

 freedom of association and collective
bargaining;

* equality and non-discrimination;

e child labour and forced labour;

* the employment relationship;

* employment security;

° wages;

* working time; and

* occupational health and safety.
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All EU countries have ratified the core
labour standards — that is, the fundamen-
tal ILO Conventions on freedom of asso-
ciation, collective bargaining, forced and
child labour, equal remuneration and the
elimination of discrimination. EU countries
have also ratified the ILO ‘governance Con-
ventions’ on labour inspection, employ-
ment policy and tripartite consultations, as
well as a considerable number of other ILO
Conventions.

While ILO standards cover a wider range
of areas than those in which the EU is com-
petent to legislate (see Chapter 2), and EU
law often goes beyond the minimum provi-
sions of ILO Conventions, the principles
that underlie the action of both organisa-
tions are similar. There is much common
ground in the content of EU directives and
ILO Conventions, with EU law reinforcing
ILO standards. Directives onissues such as
working time and young workers (see
Chapter 3) explicitly seek to take into
account relevant ILO standards.

The Council of Europe (CoE) predates, and
is separate from, the EU, though all EU
countries are among the Council’s
47 members. The CoE’s European Conven-
tion for the Protection of Human Rights
and Fundamental Freedoms, commonly
referred to as European Convention
on Human rights, is arguably Europe’s
most important human rights treaty and
its fundamental rights constitute general
principles of EU law. The Convention has
some relevance to the area of labour law,
notably in guaranteeing freedom of asso-
ciation and prohibiting discrimination. In

addition, the CoE’s European Social
Charter deals in detail with employment-
related rights, such as workers’ rights to:
e just conditions of work (eg, in terms of
working hours, annual leave, rest
periods);

safe and healthy working conditions;

e fair remuneration;

special protection, in the case of children
and young people;

* equal opportunities and treatment;

be informed and consulted, including on
collective redundancies;

* take part in the determination and
improvement of working conditions and
the working environment; and
protection of their claims in the event of
their employer’s insolvency.

There is an interplay between EU labour
law, the European Social Charter and ILO
Conventions: EU law, in particular the Char-
ter of Fundamental Rights, takes into
account the European Social Charter and
ILO Conventions and in turn influences the
evolving content and monitoring of the lat-
ter instruments.

More details on the relationship between
the EU and the ILO and Council of Europe,
and on the interational law issues
touched on here, are provided in
Chapter 5.

In the context outlined above, the EU has,
since its inception as the EECiin 1957, had



explicit objectives in the field of labour law
and waorking conditions. These objectives,
and the means of achieving them, are set
out in a specific ‘social policy’ title of the
Treaties (currently the Treaty on the Func-
tioning of the European Union, TFEU). The
objectives and means have changed over
the years, notably in the light of the full
implementation of the Single Market and
the move from an economic Community
to a Union. The objectives have expanded
to take in new areas and considerations,
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while the means of achieving them have
become more concrete, with greater scope
for legislative action in some areas. Fur-
ther, the role of the social partners and
social dialogue in this field have been
given explicit recognition (see Chapter 2).

The EU’s social policy objectives are now
set out in Article 151 TFEU, which is repro-
duced in box 1.2. Competence for social
policy in these areas is shared by the Union
and the Member States.

Box 1.2 Article 151 TFEU - the EU’s social policy objectives

The Union and the Member States, having
in mind fundamental social rights such
as those set out in the European Social
Charter signed at Turin on 18 October
1961 and in the 1989 Community
Charter of the Fundamental Social Rights
of Workers, shall have as their objectives
the promotion of employment, improved
living and working conditions, so as to
make possible their harmonisation while
the improvement is being maintained,
proper social protection, dialogue
between management and labour, the
development of human resources with

a view to lasting high employment and
the combating of exclusion.

The Treaty thus sets an objective of
upward development of living and
working conditions, to be achieved in part
by harmonisation linked to the functioning
of the internal market itself, and in part
by the approximation of national provi-
sions, while taking account of national

To this end the Union and the

Member States shall implement
measures which take account of the
diverse forms of national practices, in
particular in the field of contractual
relations, and the need to maintain the
competitiveness of the Union’s economy.

They believe that such a development
will ensue not only from the functioning
of the internal market, which will favour
the harmonisation of social systems, but
also from the procedures provided for in
the Treaties and from the approximation
of provisions laid down by law,
regulation or administrative action.

differences and the need to keep the EU
as a whole competitive. This objective is
underpinned by the workers’ rights set out
in international and EU law (see above).

Article 153 TFEU sets out in detail the
fields in which the Union may act with



161 Labour law and working conditions

a view to achieving its social policy objec-
tives. These fields, and the type of action
that the EU may take, are examined in
Chapter 2.

Since the 1970s, to achieve its social and
economic policy objectives, and to avoid
a ‘race to the bottom’, the EU has adopted
a series of directives on health and safety,
working conditions, and the information,
consultation and participation of workers,
which are explored in detail in Chapters 3
and 4. These directives form part of the
accumulated body of EU law (the acquis
communautaire) that countries must
adopt when they join the Union.

EU labour law today finds itself in a new
environment, facing new challenges. In
particular, the economic and financial crisis
and its continuing repercussions pose
questions for labour law. With high unem-
ployment, greater insecurity for those in
employment, massive company restructur-
ing and increased global competition, is
deregulation of the labour market needed
in order to enable job creation and improve
flexibility and competitiveness? Or are

employment protection and high labour
standards all the more important in turbu-
lent economic times, when workers face
increased insecurity and downward pres-
sure on their living and working
standards?

The EU's response to these questions has
been to advocate the modernisation
and adaptation of labour law, in the
light of the changing conditions. This does
not mean dismantling the body of EU rules,
which is widely appreciated for providing
a basic floor of guarantees for workers
across Europe. The rules retain their key
role of preventing social dumping and
a race to the bottom, putting into practice
recognised fundamental rights, and bal-
ancing the concerns of workers and
employers.

Since 2010, the EU has been focusing
many of its efforts on its 10-year growth
strategy, Europe 2020, which aims both
to tackle the short-term challenges of the
economic crisis and to make structural
reforms that will create the conditions for
long-term, sustainable and inclusive eco-
nomic growth.

Key to the implementation of Europe 2020
is the European Semester, whereby EU



countries each year coordinate their budg-
etary, economic and employment policies.
Through an Annual Growth Survey, the
Commission and the Council agree on the
strategic objectives to be pursued, and
provide overall policy guidance for the
drafting by Member States of their own
National Reform Programmes. The Com-
mission evaluates these programmes and
proposes country-specific recommenda-
tions that are endorsed by the European
Council. In the labour law field, the Annual
Growth Survey and country-specific recom-
mendations focus mainly on: reforms of
employment-protection legislation aimed
at reducing the segmentation of labour
market; the improvement of flexible work-
ing-time arrangements to enable greater
labour market participation; and adapta-
tions in the functioning of wage-setting
systems. The Commission also promotes
‘internal flexibility’ through collectively bar-
gained arrangements such as hour banking
and short-time working arrangements.
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In short, the existing body of EU labour law
is acknowledged as ensuring minimum
standards across the Union (for instance
in terms of working conditions, health and
safety, and employee involvement), and
underpinning fairer competition, high levels
of productivity and the creation of good-
quality jobs. However, the law and effects
of its implementation must be regularly
analysed and, where necessary, the EU
acquis must be adapted to make sure that
it remains effective, relevant and easily
applicable, and that, more generally, it
addresses new emerging issues and needs,
such as those related to new working pat-
terns and technologies. A process of
reviewing existing labour law and assess-
ing its fitness for purpose is therefore
under way, without questioning the need
for decent labour standards.

We will return to the most recent and
expected future developments in more
detail in Chapter 6.
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How the EU deals with labour
law and working conditions

In Chapter 1, we examined why the Euro-
pean Union has a role in setting minimum
workplace rights and obligations. In this
chapter, we look at how it plays this role,
outlining the areas where the EU can and
cannot act, the nature of its action and the
legislative process. We also highlight the
links between EU labour legislation and the
Union’s activity in related fields.

The legal basis for EU action

For the EU to act in a particular area, it
needs a ‘legal basis’ for its action — essen-
tially, a provision in the Treaties that spe-
cifically requires or justifies legislation or
other European-level measures. In the
case of labour law, this legal basis lies
mainly in the ‘social policy’ title (Arti-
cles 151 to 161) of the Treaty on the Func-
tioning of the European Union (TFEU).

As we have seen in Chapter 1, Article 151
TFEU sets objectives for the Union in the
social field, including the promotion of
employment and the promotion of
improved living and working conditions, so
as to enable their harmonisation while the
improvement is being maintained. To
achieve these objectives, Article 153 pro-
vides for the EU to support and comple-
ment Member States’ activities in various

specified fields. In the area we are con-
cerned with here, these are:

improvement, in particular of the work-
ing environment, to protect workers’
health and safety;

working conditions;

protection of workers when their
employment contract is terminated;
information and consultation of workers;
representation and collective defence
of the interests of workers and
employers, including co-determina-
tion (this refers basically to workers’
participation, beyond information and
consultation);

conditions of employment for third-
country (that is, non-EU) nationals
legally residing in the EU; and

equality between men and women with
regard to labour market opportunities
and treatment at work.

As well as listing the labour and working
conditions fields in which the EU can act,
Article 153 identifies three specific areas
where it cannot act on the basis of this
provision. These are:

pay — though measures to ensure the
application of the fundamental EU prin-
ciple of equal pay for male and female
workers for equal work or work of equal
value are specifically permitted (by
Article 157);
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e the right of association (that is, the right
to join trade unions or employers’ organi-
sations); and

e the right to strike or to impose lock-outs,
although the right of association and the
right to strike are guaranteed under the
Charter of Fundamental Rights of the EU
(see Box 1.1).

In all the fields listed above where the Union
is empowered to act, the European Parlia-
ment and the Council may adopt, by means
of directives, ‘minimum requirements
for gradual implementation’ (see
below under ‘The form and extent of
EU action’).

In most of the fields listed, directives are
subject to the ‘ordinary’ legislative procedure.
Broadly, this means that, once the Commission
has proposed a directive, the Parliament and
the Council decide on the proposal jointly, and
the Council acts on the basis of a ‘qualified’
majority of national governments. However,
where the Commission proposes a directive
relating to employee protection on termina-
tion of employment, workers’ and employ-
ers’ representation and collective defence of
interests, or the employment conditions of
third-country nationals, a special legislative
procedure applies. Under this procedure, the
Council, which must act unanimously in such
cases, takes the leading role, and the Parlia-
ment has only a consultative input.

In the areas covered by this quide, the legal
basis for EU action outlined above (which
has changed and expanded over the years)
has enabled the adoption of substantial
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body of law. Counting the main directives

that are currently in force, there are:

e around a dozen directives on working
conditions, dealing with matters such as
working time, part-time work, fixed-term
work, temporary agency work, young
workers, posted workers and employer
insolvency (see Chapter 3);

* seven directives on the information, con-
sultation and participation of workers, at
both national and European level (see
Chapter 3); and

* approximately 30 directives on health
and safety at work (see Chapter 4).



In addition to binding legislation, the EU has
a legal basis to take ‘softer’ initiatives (see
Chapter 3 for more details). In all the social
policy fields listed above where the EU is
empowered to support and complement
Member States’ activities, the Parliament and
Council may adopt measures aimed not at
harmonising national laws and regulations,
but at encouraging cross-border coop-
eration. Such initiatives may aim to improve
knowledge, develop exchanges of informa-
tion and best practices, promote innovative
approaches and evaluate experiences.

Further, the Commission is required by the

TFEU to encourage cooperation and coor-

dination by making studies, delivering

opinions, arranging consultations, estab-

lishing guidelines and indicators, organis-

ing exchanges of best practice, and

conducting monitoring and evaluation.

Specific areas include:

* labour law and working conditions;

* basic and advanced vocational training;

¢ prevention of occupational accidents
and diseases;

¢ occupational hygiene; and

* the right of association and collective
bargaining.

As discussed above, the Union can act only
where the Treaties give it competence to
do so in order to meet the Treaties’ objec-
tives. In areas where the EU is able to act,
such as the abovementioned aspects of
labour law and working conditions, this
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action is subject to the basic principles of
‘subsidiarity’ and ‘proportionality’.

Subsidiarity means that decisions should
be taken at the lowest appropriate level.
In most areas, the Union can act only if
and in so far as the proposed action’s
objectives cannot be sufficiently achieved
by its Member States but can rather, by
reason of the proposed action’s scale or
effects, be better achieved at EU level. For
example, minimum labour standards nec-
essary for ensuring fair competition in the
Single Market (see Chapter 1) need to be
legislated at the level of the EU.

In the field of social policy, a related con-
cept of ‘social subsidiarity’ is closely linked
to the role of the social partners at EU level
(see below under ‘The role of the social
partners’). Social subsidiarity refers to the
principle that the social partners should
make the first move to arrive at appropri-
ate solutions within their area of respon-
sibility, since employers and trade unions
are closer to the realities of the workplace
than political bodies. The EU institutions
intervene at the Commission’s initiative
only where negotiations fail.

Proportionality means that the content
and form of Union action must not exceed
what is necessary to achieve the Treaties’
objectives.

In the field of labour law and working condi-
tions, EU law mainly takes the form of
directives. A directive is a legal act that is
binding, in terms of the result to be achieved,
upon each EU country, but leaves the
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national authorities free to choose the form
and methods of achieving this result. Each
directive sets a deadline by which all Mem-
ber States must comply with its require-
ments, but national authorities can comply
in a way that fits with their own legal sys-
tem and practice. Directives therefore give
national authorities considerable flexibility
over how to ‘transpose’ EU standards into
national law, but not as regards the specific
results to be achieved. If a Member State
fails to comply properly by the deadline, it
may be subject to legal proceedings which
the Commission can initiate at the European
Court of Justice. In certain circumstances,
directives can also have ‘direct effect’, in
that individuals can enforce their rights
under a directive against the Member State
concerned in court without the directive
having been transposed into national law.

National authorities are obliged to provide
for appropriate measures in the event of
non-compliance with directives (for exam-
ple, by employers), with adequate adminis-
trative or judicial procedures that enable the
obligations deriving from directives to be
enforced (for example, by workers and/or
their representatives). National authorities
must also ensure that there are effective,
proportionate and dissuasive penalties in
the event of infringements of national pro-
visions implementing EU directives.

Labour law directives are subject to
several special conditions set out in
Article 153 TFEU. First, they may set only
minimum requirements for gradual imple-
mentation. They do not prevent countries
from maintaining or introducing more

protective measures for workers, as long
as these are compatible with the Trea-
ties. Indeed, directives typically state that
they do not rule out legislative, requlatory
or administrative provisions, or collective
agreements, that are more favourable to
workers, and that a directive’s implemen-
tation cannot justify a reduction in the
general level of protection for workers in
the fields that the directive covers.

This means that directives do not impose
a uniform labour law across the EU in the
areas that they cover. They lay down
a safety net of minimum requirements
that EU countries have to comply with, in
away that suits their particular national legal
and industrial relations structures. They are
free to exceed these basic requirements if
they wish. In practice, directives may require
no changes at all to national labour law, as
countries” existing provisions may be more
favourable than the directive’s minimum
standards. To take the example of the 2001
framework directive on employee informa-
tion and consultation (see Chapter 3), this
required no, or virtually no, change to existing
provisions in around a quarter of EU coun-
tries, minor changes in around half of the
countries, and major change in only the
remaining quarter.

The second distinctive feature of labour law
directives is that national authorities may
entrust ‘management and labour’- that
is, workers, employers and their representa-
tives at various levels — at their joint
request, with the implementation of these
directives. In such cases, collective agree-
ments between trade unions and employers



would contain the provisions required by the
directives. Governments must always be
able to guarantee the results required by
the directive.

This provision reflects the fact that in some
EU countries the social partners play a pri-
mary or significant role in requlating work-
place matters, with legislation taking
a secondary place. In practice, the option
of leaving the implementation of directives
wholly to collective agreements is not
often used in such countries, not least
because it is rare for such agreements to
cover 100 % of the workers and employers
to which a directive’s requirements apply.
However, agreements have, for example,
played the leading role in implementing
various information and consultation direc-
tives in countries such as Belgium, Den-
mark and ltaly.

Third, all directives on labour and working
conditions issues must avoid imposing
administrative, financial and legal con-
straints in a way that would hold back the
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creation and development of small and
medium-sized enterprises (SMEs). Again
taking the framework information and con-
sultation directive as an example of the
practical effects of this rule, this directive
seeks to avoid placing constraints on SMEs
by applying its requirements only to under-
takings with at least 50 employees or
establishments with at least 20 employ-
ees (the choice is left to individual
countries).

The role of the social
partners

The social partners — organisations repre-
senting employers and workers at Euro-
pean level, either on a cross-industry basis
or in a specific sector (see text box 2.1) —
have a key part to play in drawing up EU
labour law. The provisions of the TFEU
stipulating this form of social dialogue are
based almost word-for-word on an agree-
ment reached by the cross-industry social
partners themselves in 1991.

Box 2.1 The EU-level social partners consulted in the social policy field

Three general cross-industry organi-
sations - the European Trade Union
Confederation (ETUC), Business Europe
(mainly representing private sector
employers) and the European Centre

of Employers and Enterprises Providing
Public Services (CEEP).

Three cross-industry organisations
representing certain categories of
workers or undertakings — the European

Association of Craft, Small and
Medium-sized Enterprises (Ueapme),
the Council of European Professional
and Managerial Staff (Eurocadres)
and the European Confederation of
Executives and Managerial Staff (CEC).
Over 60 organisations representing
employers in particular sectors.

Fifteen sectoral European trade union
federations.
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Under the TFEU, the Union recognises and
promotes the role of the EU-level social
partners and facilitates dialogue between
them, respecting their autonomy, while the
Commission has the task of promoting
their consultation. Specifically, under Arti-
cle 154 TFEU the Commission, befare sub-
mitting proposals in the social policy field,
must consult the social partners on
the possible direction of Union action. This

consultation is in two stages.

In the initial consultation, the Commission
seeks the social partners’ views on both
the substantive issue in question and
whether Union action is required, and asks
if they might consider initiating a dialogue.
If, after this first consultation, the Commis-
sion considers EU action advisable, it con-
sults the social partners again, this time
on the envisaged proposal’s content. The
second-stage consultation sets out more
concrete options for EU action. It asks the
partners for their views on the options and
whether they want to negotiate on all or

some of the issues raised.

In response to either a first- or second-
stage consultation, under Article 155 TFEU
the social partners can decide jointly to
launch EU-level negotiations on the issue
in question. If the social partners decide to
negotiate, they must inform the Commis-
sion, which then temporarily suspends
work on the proposal. The partners then
have nine months to reach an agreement,
unless they agree with the Commission to

extend this period.

Where the social partners reach an EU-level
agreement, they can decide that the agree-
ment will be implemented by their national
member organisations, in ways consistent
with the industrial relations systems in each
EU country. Alternatively, if the agreement
deals with the social policy matters that fall
within the EU's competence under Arti-
cle 153 TFEU, the social partners have the
option of asking the Commission to propose
a directive, to be adopted by the Council,
giving the agreement EU-wide legal force.

If the social partners ask the Commission to
propose a directive to implement an agree-
ment reached following treaty-based con-
sultations, the Commission checks the
representative status of the signatory organi-
sations, their mandate and the legality of the
agreement’s content in relation to EU law, as
well as the provisions regarding SMEs (in line
with the Treaty requirements in this area).
(Under Article 155 TFEU, social partners also
have the possibility to negotiate agreements
outside a formal consultation procedure initi-
ated by the Commission - when social part-
ners request legislation to implement such
agreements, the Commission also assesses
the appropriateness of EU action in the field.)
If it is satisfied, the Commission drafts
adirective, which would make the agreement
legally binding across the EU. The Council
then decides whether or not to adopt the
directive (it cannot amend the agreement’s
provisions). The directive’s adoption means
that the Commission halts work on its pro-
posal in the specific areas covered by the
agreement.



Using the procedure described above, the
social partners at both cross-industry and
sector levels have reached a number of Euro-
pean agreements since the mid-1990s that
have been implemented by EU directives.
The value of this approach is illustrated by
that fact that in some cases, social partner
negotiations have broken the dead-
lock on issues on which national govern-
ments could not agree. In the areas covered
by this guide, cross-industry agreements on
part-time work (1997) and fixed-term work
(1999) have been implemented by directives
and become part of EU labour law. At sector
level, this has applied to agreements on
working time in seafaring (1998), civil avia-
tion (2000) and cross-border rail services
(2005), implementation of the ILO maritime
labour Convention in seafaring (2008) and
preventing sharp injuries in hospitals and
healthcare (2009).

These examples all show the practical
application of the principle of social sub-
sidiarity (see above under ‘The form and
extent of EU action’). Social dialogue is
a pioneering example of improved consul-
tation and the application of subsidiarity
in practice and is widely recognised as
making an essential contribution to better
governance, due to the proximity of the
social partners to the world of work.

The focus of this guide is on labour
law, defined broadly as the body of
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EU legislation that defines the workplace
rights and obligations of workers and
employers in respect of working conditions,
information and consultation, and health
and safety. Labour law is closely related
to and overlaps with many other EU policy
areas, and action in the various areas is
often complementary.

EU action on working conditions and EU
action on equal opportunities and
non-discrimination overlap so exten-
sively that any clear distinction between
them is often artificial. Significant work-
place rights and obligations arise from
directives such as those on:

* implementation of the principle of equal
opportunities and equal treatment of men
and women in matters of employment
and occupation (Directive 2006/54/EC);

* a general framework for equal treat-
ment in employment and occupation,
prohibiting discrimination on grounds of
religion or belief, disability, age or sexual
orientation (2000/78/EC);

* implementing the principle of equal treat-
ment between persons irrespective of
racial or ethnic origin (2000/43/EC); and

* parental leave (2010/18/EU - this direc-
tive implements a European agreement
between the social partners).

Notably, workers are protected from dis-
crimination on the above grounds in areas
such as working conditions (including pay)
access to employment, including promo-
tion, and access to vocational training.
Further, working parents have a right to at
least four months’ parental leave.
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At the same time, labour law directives
contribute to the EU’s equality and non-
discrimination objectives. For example, the
directives on part-time, fixed-term and
temporary agency work have a basic aim
of preventing discrimination. Further, it is
worth noting that, in the case of part-time
work, discrimination against the workers
concerned is often also discrimination
against women. Across the EU, around
a third of women work part time, compared
with under a 10" of men, while nearly 80 %
of all part-time employees are women. The
part-time work directive can therefore also
be seen as partly a gender equality
measure.

The EU’s social policy, which includes
labour law, is obviously closely linked to its
employment policy, which is aimed at
achieving a high level of employment
across the Union. This objective must be

taken into consideration in other EU poli-
cies, including labour law. The Union has
a coordinated European Employment
Strategy that promotes a skilled, trained
and adaptable workforce and labour mar-
kets responsive to economic change. This
strategy is currently closely linked to the
wider Europe 2020 Strategy, which frames
the introduction of any new labour law and
the current review of some existing direc-
tives (see Chapter 1). Labour law directives
also make a specific contribution to the
European Employment Strategy. For exam-
ple, the directives on part-time, fixed-term
and temporary agency work meet the
strategy's objectives of promoting employ-
ment that is both flexible and secure, with
strong investment in human capital and
reduced labour market segmentation. They
support a greater diversity of contractual
arrangements, while protecting working
conditions.



As we have seen in Chapter 1, labour law
plays a vital part in ensuring a level play-
ing field and preventing distortions of
competition in the Single Market. The
two policy areas also have specific over-
laps. For example, the free movement of
services within the Single Market raises
questions about the situation of workers
sent to other countries to provide these
services, giving rise to the 1996 directive
on the employment conditions of such
‘posted workers’ (see Chapter 3). Further,
the free movement of workers within the
Single Market is guaranteed by rules that
have an impact on the workplace, such
as non-discrimination in employment on
grounds of nationality, and a system of
mutual recognition of professional
qualifications.

The Union has a policy on the labour
migration into the EU of nationals of non-
EU countries. This has resulted in several
directives that, among other matters, requ-
late the working conditions of such migrant
workers. Notably, a 2011 directive
(2011/98/EU) on a single EU-wide applica-
tion procedure and permit for non-EU
migrants wanting to work and live in the
Union also establishes a common set of
rights for permit-holders. This includes
equal treatment with EU nationals in areas
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such as working conditions, including pay
and dismissal, and health and safety.

Such equal treatment is also guaranteed
for holders of an ‘EU blue card’ — a com-
bined residence and work permit for highly-
qualified non-EU migrants introduced by
a directive in 2009 (2009/50/EC) — and will
be in future for non-EU seasonal workers
under a draft directive soon to be adopted
by the European Parliament and Council.
A further proposal awaiting adoption
would entitle non-EU intra-corporate trans-
ferees (workers transferred temporarily
between subsidiaries in different countries
by multinational companies) to the terms
and conditions of employment applicable
to posted workers in a similar situation in
the EU country where they work.

The protection, realisation and enforce-
ment of core labour standards as well as
the promotion of the ratification and effec-
tive application of other up-to-date ILO
Conventions underpinning the Decent Work
Agenda, are part of a growing number of
bilateral agreements between EU and third
countries, such as the new generation
of EU free trade agreements (see
Chapter 5). The follow-up mechanisms of
these agreements include monitoring
mechanisms involving social partners.
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Contribution from Eurofound

Juan Menéndez-Valdés, Director of the European Foundation
for the Improvement of Living and Working Conditions
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In a nutshell, what have been the key
changes in employment and working
conditions in Europe since the economic
crisis started?

The most obvious consequence of the
crisis is the overall increase in unemploy-
ment. Most job loss has concentrated on
middle-wage jobs, for example in construc-
tion and manufacturing, contributing to a
polarisation of the labour market in terms
of wages.

But the economic crisis has not only had
a severe impact on the overall number of

jobs. For those at work, there is an inevi-
table rise in perceived job insecurity in the
face of weak labour markets and changes
in employment protection. The number of
workers who feel it is likely that they will
lose their job, or that their working condi-
tions will worsen, has increased in most
European countries. Both unemployment
and job insecurity have long-term impacts
on health.

A number of changes are relevant to
employment conditions. Firstly, the num-
bers working on fixed-term contracts has
changed - in different directions and for
different reasons. For example, in some
countries, such as Spain, which previously
had a high rate of such contracts, there has
been a decline, which is largely attributable
to the downturn. In other countries, changes
in labour legislation have facilitated the
use of temporary contracts. Over 40 % of
young workers in the EU are employed on
temporary contracts. Although this could
be a stepping stone to employment (as in
apprenticeships), the proportion making
the transition to permanent positions has
declined during the crisis.

In some countries, new contractual arrange-
ments and employment relations have



emerged: for example, the UK has adopted
zero-hours contracts, whereby workers
remain ‘on standby’ and in Poland there is a
growing number of workers whose employ-
ment is fixed by terms other than labour law
contracts, as well as new forms of employ-
ment such as ‘employers’ groups’ (a form
of labour pooling) and ‘crowd employment'.

While, on average, working conditions have
not changed dramatically, there have been
significant changes for particular groups of
workers over the past few years.

There have been positive changes regard-
ing some indicators. Small increases can
be seen in levels of job satisfaction, even
in countries adversely affected by the crisis.
In most European countries, accident rates
have declined, especially between 2008 and
2009 - possibly linked to both a reduced
overall volume of work and changes in the
composition of employment.

In other areas, developments in work-
ing conditions have been more nega-
tive. Intensity of work has gone up in a
number of countries. In some cases, this
is due to reorganisation and restructur-
ing, undertaken with a view to improved
organisational performance. In general,
this can provide opportunities for learn-
ing, on the one hand, and higher levels of
psychosacial risk on the other, particularly
if not accompanied by increased autonomy
and participation.
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With regard to working time, we can distin-
quish two periods of the crisis. From 2007
to 2009, the implementation of short-time
working schemes or partial retirement in
several countries and the reduction of
activity in some economic sectors led to a
general reduction in average weekly work-
ing hours. A more diverse trend emerged
between 2010 and 2012. In countries
such as Hungary, Portugal and Romania,
some reforms were implemented to facili-
tate longer working hours. In other coun-
tries, the provisions introduced in a bid to
improve productivity include the introduc-
tion of staffing pools and the temporary
transfer of employees between signatory
firms. While overtime has decreased,
unpaid overtime has increased in sev-
eral countries.

Pay cuts and pay freezes, particularly
in the public sector due to cuts in public
budgets, have resulted in a marked down-
ward pressure on pay. Pay and other condi-
tions of work are increasingly negotiated
at a more decentralised level — shifting
either from national to industry-level and
company bargaining, or from industry-level
to company bargaining. Other impacts of
the crisis on industrial relations include a
drop in the overall volume of bargaining,
and shorter agreements.

Our research indicates that there are some
20 % of ‘low-quality’ jobs in Europe, which
combine several detrimental features
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likely to impact both on the sustainabil-
ity of work during the life cycle and on
people’s health in the future. This issue
requires policy attention and follow-up
by company actors if we are to tackle the
sustainability of work in the context of a

shrinking workforce.

Beyond analytical work, what other
specific efforts does Eurofound under-
take to improve the working conditions

in Europe?

Eurofound’s mission is to provide knowl-
edge to assist in the development of
social and work-related policies. This
knowledge, when used for the develop-
ment of effective policies, can lead to
the improvement of working conditions in
Europe. In addition to analysis, Eurofound
provides easy access to comparative data
from its surveys, including the European
Working Conditions Survey and the Euro-
pean Company Survey. The Survey Map-
ping Tool on Eurofound’s website allows
policy makers to compare the situation
in their own country with the other EU
Member States and a number of reports
analyse in depth these data. Results from
other Eurofound monitoring activities,
such as the annual review of collectively
agreed pay, are also presented in online,

searchable databases.

But policy makers also want to know what
factors produce positive change — they
want to know ‘what works’. Eurofound'’s
research helps to identify innovative
practices and policies that have resulted
in good outcomes. Eurofound’s online
databases outline, for example, labour
law requirements and legal instruments
applied in the event of restructuring. They
also provide an overview of support meas-
ures that governments and social partners
have put in place to anticipate and cushion
the effects of restructuring.

Other research aims to identify success-
ful approaches to overcoming the crisis —
looking at job creation in SMEs and youth
entrepreneurship, as well as exploring the
conditions for ‘win-win’ arrangements
which benefit companies and employ-
ees alike.

Eurofound provides specific information to
support policy debates, particularly in the
EU Institutions and the European Social
Dialogue, but also to national governments
and social partners.

To further exchange and mutual learning,
Eurofound organises small-scale seminars
and networking initiatives. The tripartite
nature of the Agency constitutes a distinct
added-value in this respect, for example



bringing together expert teams consisting of
representatives from trade unions, employ-
ers’ organisations and governments. In this
way, the knowledge gained — for exam-
ple, on successful active ageing policies,
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workplace diversity or sustainable work —
can be applied directly in the national-level
tripartite debate, leading to better informed
policies and thus assisting in the improve-
ment of working conditions.






EU labour law -

This Chapter looks at the development of
EU labour law since the 1970s, and gives
brief details of the directives that provide
a minimum platform of workers' rights and
employers’ obligations at the workplace
across the Union.

For convenience, this guide deals sepa-
rately with labour law and health and
safety. However, it should be mentioned
that there is much overlap between the
two areas, and some directives fall within
both categories. For example, directives on
working time and young workers have
a strong health and safety aspect, while
the health and safety directive on pregnant
workers (covered in Chapter 4) also deals
with employment rights.

Within the field of labour law, this Chap-
ter distinguishes between working condi-
tions, and workers’ information, consultation
and participation. Again, there is overlap
and, while we classify directives in line with
their central themes, some deal with both
areas. For example, the transfers of under-
takings directive, categorised as an
employee involvement directive, also pro-
tects employees’ jobs and employment
conditions.

A timeline of EU labour law

EU labour law has a history going back
around 40 years. The history has not been
smooth and continuous, or free of
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controversy, and has featured periods of
activity, consolidation and deadlock, influ-
enced by the EU’s wider economic and
political development.

1970s and 1980s - protecting
employees in restructuring

The first labour law directives were
adopted in the 1970s, against the back-
ground of the deepening of the common
market and the economic restructuring
that accompanied it. The specific trigger
was the economic crisis of the time,
marked by the oil shocks and high inflation
and unemployment. Thus, the first three
directives, adopted from 1975 to 1980,
dealt with workers’ rights when their
employer faces problems or undergoes
restructuring, specifically in the case of
collective redundancies, transfers of under-
takings and insolvency. A key justification
for these directives was to narrow differ-
ences among national provisions that
directly affected the functioning of the
common market.

After 1980, a decade went by without any
further labour law directives being adopted
(though there were developments in the
health and safety field — see Chapter 4).
Several proposals, notably on employee
involvement and on part-time and tempo-
rary work, failed to achieve the unanimous
agreement required among governments
in the Council.
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1990s - focus on the Single
Market’s social dimension

Labour law was given renewed impetus in
the late 1980s as the EU started to focus
its efforts on the realisation of the Single
Market by 1993. A view developed that
the market should be accompanied by
a platform of minimum EU-wide social
rights. The aim was to grant social aspects
the same importance as economic aspects
in the creation of the Single Market,
thereby giving workers a stake in the pro-
cess, especially because of the economic
restructuring inherent in the market’s
development. The 1986 Single European
Act increased the EU’s scope to act in the
social field and introduced qualified-
majority Council voting on some issues,
rather than requiring unanimous approval.

These developments led to the adoption
in 1989 of the Community Charter of the
Fundamental Social Rights of Workers,
known as the Social Charter, which recog-
nised and supported rights in areas such
as working conditions, employee involve-
ment and health and safety (and was
a precursor of the Charter of Fundamental
Rights of the EU — see Chapter 1). An
accompanying action programme pro-
posed numerous measures aimed at
implementing the Charter and creating
a social dimension to the Single Market. As
a result, various new labour law directives
were adopted during the 1990s, includ-

ing on:

¢ health and safety for fixed-term and

temporary workers (1991);

* informing employees about their
employment conditions (1991);

* working time (1993);

* young workers (1994);

 European Works Councils (1994); and

* posted workers (1996).

The 1992 Maastricht Treaty further
expanded the labour law competence of
the EU and made more areas subject to
qualified-majority voting (a process con-
tinued in subsequent treaty revisions
between 1997 and 2010). It also gave the
EU-level social partners a new role, ena-
bling them to negotiate agreements on
certain issues that could be given legal
force by directives (see Chapter 2). These
new provisions were initially included in an
Agreement on Social Policy annexed to the
Treaty and did not apply to all Mem-
ber States, as one country, the UK, did not
wish to participate. The first legislation
adopted on the basis of the new arrange-
ments (and thus not applicable to the UK
at the time of adoption) was the 1994
European Works Councils directive. The
Agreement on Social Policy was incorpo-
rated into the Treaty proper in 1997, with
the UK ending its ‘opt out’ and signing up
to directives previously adopted under the
Agreement.

The cross-industry social partners suc-
cessfully started using their new role in
respect of several issues arising from the
Social Charter, reaching agreements on
part-time work (1997) and fixed-term
work (1999) that were implemented by
directives.



The social partners in several industries
also negotiated agreements, implemented
by directives, which adapted the 1993
working time directive to the specific situ-
ation of their sectors. Other directives (not
based on social partner agreements) dealt
with working time in road transport in
2002, and extended the 1993 directive to
other sectors and activities in 2000.

The 2000s - employee
involvement to the fore

Since the early 2000s, labour law directives
have mainly focused on the information,
consultation and participation of workers.
A framework directive on information and
consultation at national level was adopted
in 2002. At transnational level, the EU intro-
duced the European Company and Euro-
pean Cooperative Society in 2001 and
2003, accompanied by directives laying
down rules for employee involvement in
these new forms of EU-wide organisation.
In 2005, a directive on cross-border com-
pany mergers contained provisions on the
arrangements for board-level employee
representation in some merged companies.
The EWCs Directive was revised in 2009.

Employee involvement aside, the only sig-
nificant entirely new EU labour legislation
of the 2000s has been the 2008 directive
on temporary agency work and a 2009
directive (based on a social partner agree-
ment) that implements the ILO maritime
labour Convention (see Chapter 5).
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Keeping labour law up to date

The changing economic, political and social
context can create circumstances that
were not considered when labour law
directives were adopted. Further, over time,
the national transposition of directives
often reveals practical problems in imple-
mentation, such as gaps or unclear require-
ments, while European Court of Justice
(ECJ) case law can alter the legal frame-
work. Some directives have therefore been
adapted over the years to better achieve
their objectives in a new environment. This
is true of the earliest directives, on redun-
dancies, transfers of undertakings and
insolvency, which were amended in 1992,
1998 and 2002 respectively, and also
applies to the European Works Councils
Directive in 2009.

The original and amending directives on
various issues have been merged into sin-
gle ‘codified’ directives. Such consolidated
directives were adopted on collective
redundancies in 1998, transfers of under-
takings in 2001 and insolvency in 2008.
Similarly, the 1993 working time directive
and the 2000 directive applying it to some
transport sectors were consolidated in
2003. When the 1994 EWCs Directive was
amended in 2009, the original Directive
was repealed and the amendments
included in a new ‘recast’ Directive.

Attempts to amend labour law directives
are not always successful. Notably, in
2004 the Commission proposed a revision
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of the working time directive, in the light
of ECJ case law and various other develop-
ments, but the Parliament and Council
were unable to agree on the changes, and
the initiative ended in failure in 2009. The
Commission then consulted the social
partners on the matter, and the partners
decided to negotiate over a review of the
directive. However, these talks also failed
in 2012, and the matter remains

unresolved.

Working conditions directives

Working time

The EU working time directive was
primarily conceived as a health and safety
measure, because factors such as exces-
sive working hours, inadequate rest and
unregulated night work have damaging
health effects. The directive’s main points

are as follows:

* Workers’ average weekly working time
(including overtime) must not exceed
48 hours. Weekly hours may be aver-
aged over a period of four to 12 months.
Countries have the option of exempting
workers from the 48-hour maximum
working week, if workers agree to this

individually.

e |f their working day is longer than
six hours, workers are entitled to

a rest break.

* Workers must have a minimum daily
rest period of 11 consecutive hours,
and a minimum weekly rest period of

35 hours.

* Workers have a right to paid annual
leave of at least four weeks.

* Night workers must not generally work
for more than eight hours per shift on
average, and must be subject to special
health and safety protection.

Special working time rules in the directive
apply to some mobile and offshore work-
ers. Further, countries may exempt certain
workers, such as senior managers, from
some of the directive’s rules.

Separate working time directives apply to

seafarers and to mobile workers in civil

aviation road transport and cross-border
rail services. Specific rules for these
groups include:

» forseafarers, either a maximum working
time of 14 hours per day and 72 hours per
week, or a minimum rest time of 10 hours
per day and 72 hours per week;

* in civil aviation, a maximum annual
working time of 2000 hours, including
maximum flying time of 900 hours
(from when the aircraft first moves from
its parking position until it comes to rest
in the designated parking position and
engines are stopped);

» for mobile road transport workers,
a maximum average weekly working
time of 48 hours — actual weekly work-
ing time may be as high as 60 hours, as
long as the 48-hour average is main-
tained over a four-month period; and

* incross-border rail services, a maxi-
mum daily driving time of nine hours on
day shifts and eight hours on night shifts,
subject to @ maximum of 80 hours’ driv-
ing time within two weeks.



Most of the sectoral working time direc-
tives are based on agreements between
the EU-level social partners in the indus-
tries concerned. The social partners in
the inland waterways transport sector

Labour law and working conditions |37

© Belgalmage

negotiated such a sectoral agreement
on working time in 2012 and have
requested implementation by directive.
The Commission is currently assessing
this request.

Box 3.1 Main EU directives on working time

Directive 2003/88/EC of the European
Parliament and of the Council of

4 November 2003 concerning certain
aspects of the organisation of working
time.

Council Directive 1999/63/EC of

21 June 1999 concerning the
Agreement on the organisation of
working time of seafarers concluded
by the European Community
Shipowners’ Association (ECSA) and
the Federation of Transport Workers’
Unions in the European Union (FST).

Council Directive 2000/79/EC of

27 November 2000 concerning

the European Agreement on the
Organisation of Working Time of
Mobile Workers in Civil Aviation
concluded by the Association of
European Airlines (AEA), the European
Transport Workers’ Federation (ETF),
the European Cockpit Association
(ECA), the European Regions

Airline Association (ERA) and the
International Air Carrier Association
(IACA).




381 Labour law and working conditions

Directive 2002/15/EC of the European
Parliament and of the Council of 11
March 2002 on the organisation of the

working time of persons performing
mobile road transport activities.
Council Directive 2005/47/EC of
18 July 2005 on the Agreement

between the Community of European
Railways (CER) and the European
Transport Workers’ Federation (ETF)
on certain aspects of the working
conditions of mobile workers engaged
in interoperable cross-border services
in the railway sector.

Non-standard work

Three main Directives deal with ‘non-
standard’ forms of work that do not
conform with the traditional model of
full-time employment on an open-
ended contract, performed for a single
employer. The forms of work concerned
are part-time work (directive adopted
in 1997), fixed-term work (1999) and
temporary agency work (2008). The
directives respond to the growth of non-
standard work, accepting and encourag-
ing this form of flexibility, but seeking
to ensure that it develops in a balanced
and high-quality way, taking into
account the needs of both employers
and workers.

The directives prohibit discrimination

against workers in non-standard forms of

employment, in line with the Union’s gen-

eral non-discrimination principles, as

follows:

¢ Part-time workers must not be treated,
in terms of their employment conditions,
less favourably than comparable full-
time workers solely because they work
part time, unless different treatment is
justified on objective grounds.

* Fixed-term workers must not be treated,
in terms of their employment conditions,
less favourably than comparable ‘per-
manent’ workers solely because they
have a fixed-term contract or relation-
ship, unless different treatment is justi-
fied on objective grounds.

* Temporary agency workers’ basic working
and employment conditions (those relat-
ing to pay, working time and holidays)
must, during their assignment at a user
undertaking, be at least those that would
apply if they had been recruited directly
by that undertaking to do the same job.

Other common features of the directives

include provisions requiring or promoting:

* the access of non-standard workers to
training and, in the case of temporary
agency workers to various facilities
and amenities provided by user
undertakings;

* information for non-standard workers on
full-time or permanent vacancies in the
undertakings where they work;

* information for workers’ representatives
about the use of non-standard work; and

e the review of obstacles to, or restrictions
on, part-time work and temporary
agency work.



All three directives give an important role
to the social partners, in terms of both
consultations and reaching agreements on
specific issues.

The directives also contain distinctive pro-
visions relating to the particular type of
work concerned. For instance:

* A worker’s refusal to transfer from full-
time to part-time work or vice-versa
should not in itself constitute a valid
reason for termination of employment.
As far as possible, employers should
consider requests by full-time workers
to transfer to part-time work and vice
versa, and measures to facilitate access
to part-time work at all levels of the
enterprise, including skilled and mana-
gerial positions.

* National authorities must take meas-
ures to prevent abuses arising from the
use of successive fixed-term employ-
ment contracts/relationships, such as
limiting their maximum total duration or
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requiring that the renewal of such con-
tracts/relationships is justified by objec-
tive reasons.

Temporary work agencies may not
charge workers any fees in exchange for
arranging for them to be recruited by
a user undertaking, or for concluding an
employment contract or relationship
with a user undertaking after carrying
out an assignment there.

Fixed-term and temporary agency workers
are particularly exposed to health and
safety risks. A 1993 directive guaran-
tees that they have the same level of
health and safety protection as other work-
ers, and are not treated differently because
of their employment status. It provides
that fixed-term/temporary agency workers
must be informed in advance of the risks
they face and receive sufficient job-spe-
cific training. While agency workers are on
an assignment, the user company is
responsible for their health and safety.

Box 3.2 Main EU directives on non-standard work

Council Directive 97/81/EC of

15 December 1997 concerning the

Framework Agreement on part-time
work concluded by UNICE, CEEP and
the ETUC.

Council Directive 1999/70/EC of 28
June 1999 concerning the framework
agreement on fixed-term work
concluded by ETUC, UNICE and CEEP.
Directive 2008/104/EC of the

European Parliament and of the
Council of 19 November 2008 on
temporary agency work.

Council Directive 91/383/EEC of

25 June 1991 supplementing the
measures to encourage improvements
in the safety and health at work

of workers with a fixed- duration
employment relationship or

a temporary employment relationship.
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Insolvency

The insolvency directive requires EU coun-
tries to have a ‘guarantee institution’ to
cover the payment of employees’ out-
arising from
employment contracts or relation-
ships if their employer becomes
insolvent. Governments may limit the
institution’s liability and cap the payments
it makes to employees. The directive also
protects employees if their employer failed
to pay social security contributions prior to
insolvency. The directive, which dates back
to 1980, has been amended since. As well
as the central aim of protecting employees
in the event of their employer’s insolvency,
one of the directive’s objectives is to
reduce differences in national rules that

standing claims

affect the Single Market’s operation.

Information on employment
conditions

A directive adopted in 1991 obliges
employers to inform employees
about the conditions applicable to
their employment contract or rela-
tionship. It helps to enact a basic right for
workers to have their employment condi-
tions clearly set out in law, a collective

agreement or an employment contract.

The directive aims to protect employees
against infringements of their rights and
create greater transparency on the labour
market. It requires employers to inform
employees in writing, within two months
of starting employment, about certain

essential employment conditions, such as
the workplace, type of work, remuneration,
working hours, paid leave and notice peri-
ods for termination. Extra information must
be provided if the employee is to
work abroad.

Young workers

The directive on the protection of young
people at work is partly a health and
safety measure, based on the relevant
treaty provisions; and partly a human
rights measure, prohibiting child labour and
protecting young people’s education and
development, with reference to the 1989
Social Charter and ILO principles.

The main points of the directive are as

follows:

* The minimum working age must not be
lower than the age when compulsory
schooling ends, or 15 years in any event.
Exemptions are possible, for example for
children aged at least 14 on work-expe-
rience schemes, and for those aged at
least 13 performing light work.

* Employers must take special measures
to protect the safety and health of
young people (those under the age of
18), in areas such as the physical work
environment, work organisation, training,
and health monitoring.

* Young people must be protected from
risks to their safety, health and develop-
ment arising from their lack of experi-
ence, risk-awareness or maturity. They
must not do work that is harmful or
beyond their capacity.



* Adolescents aged 15 to 17 must not
generally work more than eight hours
aday and 40 hours a week. Stricter lim-
its apply to under-15s, where they are
allowed to work.

* Young people must not generally per-
form night work.

* Adolescents must have a daily rest
period of at least 12 consecutive hours.
Where under-15s work, their daily rest
period must be at least 14 consecu-
tive hours.

* Young people must generally have
a minimum weekly rest period of two
days, consecutive if possible.

* Where their daily working time exceeds
four and a half hours, young people are
entitled to a rest break of at least
30 minutes.

Posted workers

The 1996 posted workers directive
has a different background than the other
working conditions directives; it has its
legal basis in Articles 53(1) and 62 TFEU,
which deal with the provision of services.
The Directive aims to reconcile two objec-
tives: the exercise of the freedom to pro-
vide cross-border services on the one
hand; and guaranteeing an appropriate
level of protection of the rights of workers
temporarily posted abroad for that pur-
pose on the other. The transnational pro-
vision of services means that companies,
when providing services in another Mem-
ber State, may need to post employees
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temporarily to work in an EU country other
than the one where they are habitually
employed. The directive seeks to ensure
that transnational service provision occurs
in a fair competitive environment and
respects workers’ rights. It aims both to
protect businesses’ basic internal market
freedom to provide services in other
Member States and to prevent social
dumping (see Chapter 1). Therefore, when
companies send their employees tempo-
rarily to other EU countries to provide
services, the directive gives these workers
the basic employment rights that apply
in the country to which they are posted.

These relate to:

* maximum work periods and minimum
rest periods;

* minimum paid annual holidays;

* minimum rates of pay - though it should
be noted that the Directive does not
oblige Member States to set minimum
wages if they do not already exist in the
country in question;

* the conditions for hiring out workers, in
particular by temporary work agencies;

* health and safety;

* protection for pregnant women, women
who have recently given birth, and
minors; and

* equal treatment and non-discrimination.

The European Parliament and Council are
currently discussing an ‘enforcement direc-
tive’ which the Commission proposed in
2012 to clarify and improve the way in
which the 1996 posted workers directive
is applied.
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Box 3.3 Other EU Directives on working conditions

Directive 2008/94/EC of the
European Parliament and of the
Council of 22 October 2008 on
the protection of employees in the
event of the insolvency of their

employer (codified version).

Council Directive 91/533/EEC of
14 October 1991 on an employer’s
obligation to inform employees

of the conditions applicable to

Directives on information,
consultation and participation

Employee involvement at
national level

The earliest EU directives on worker infor-
mation and consultation (1&C), origi-
nally adopted in the 1970s, guarantee
minimum prior notice and input for employ-
ees when their jobs are under threat or their
employer changes hands. The two directives
focus on specific issues — collective redun-
dancies and business transfers — and stipu-
late a procedure and timetable for employee
involvement, relying on workers’ representa-
tives (such as trade unions or works coun-
cils) as the primary 1&C channels.

Collective redundancies are defined as
a certain number of dismissals for reasons
not related to the individual workers con-
cerned over a certain period. EU countries
may choose between applying the direc-
tive to:

the contract or employment
relationship.

Council Directive 94/33/EC

of 22 June 1994 on the protection
of young people at work.

Directive 96/71/EC of the European
Parliament and of the Council of

16 December 1996 conceming the
posting of workers in the framework
of the provision of services.

* over a period of 30 days, at least 10
redundancies in establishments employ-
ing 21-99 waorkers, redundancies affect-
ing at least 10% of the workforce in
establishments employing 100-299
workers, and at least 30 redundancies
in establishments employing 300 or
more workers; or

* over a period of 90 days, at least 20
redundancies, whatever the number of
workers employed in the establishment.

An employer envisaging collective redun-
dancies must consult representatives of the
workers in good time with a view to reaching
an agreement. These consultations must,
at least, cover ways of avoiding or reducing
the redundancies, and of mitigating the
consequences. The employer must, in good
time during the consultations, inform work-
ers’ representatives about:
* the reasons for the projected redundancies;
* the number and categories of workers
to be made redundant;
* the period over which the planned
redundancies are to be effected;



* the proposed criteria for selecting work-
ers for redundancy; and

* the method of calculating any additional
redundancy payments.

The employer must notify the competent
public authority about projected collective
redundancies, which cannot take effect ear-
lier than 30 days after this notification.

While the collective redundancies directive
deals with I&C, the transfer of under-
takings directive also protects employ-
ees’ rights more generally. The key
employment-protection provisions are as
follows:

* When an undertaking is transferred to
another employer, the rights and obliga-
tions arising from employment contracts
or relationships must be transferred
from the ‘old” employer (the transferor)
to the ‘new’ employer (the transferee).

* A transfer must not in itself constitute
grounds for an employee’s dismissal by
the transferor or the transferee. How-
ever, this does not prevent dismissals
for economic, technical or organisational
reasons.

e After a transfer, the transferee must
observe the terms of any collective
agreement that applied to the trans-
feror, until the agreement expires or
anew one comes into force.

On 1&C, the directive requires both the
transferor and transferee to inform
in good time representatives of the
employees affected (or, in the absence
of representatives, the employees them-
selves) about:
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* the date of and reasons for the transfer;
e the legal, economic and social implica-

tions for the employees; and

* any measures envisaged in relation to

the employees.

Where the transferor or transferee envisages
measures in relation to employees, it must
consult their representatives in good time
with a view to reaching an agreement.

The original rationale for the collective redun-
dancies and business transfers directives
was to protect workers in the context of the
restructuring that accompanied the develop-
ment of the common market, and to reduce
distortions of competition in this market. As
the directives were amended and adapted
over the years, they also grew to reflect the
fact that employee involvement had in itself
come to be regarded as an important EU
value and an appropriate issue for EU legisla-
tion. This was expressed very clearly with the
adoption in 2002 of the directive establish-
ing a general framework of principles,
definitions and arrangements for
informing and consulting employees
at national level, primarily through their
representatives. This directive also linked to
the European Employment Strategy, promot-
ing dialogue over the anticipation and man-
agement of restructuring and change.

The directive sets out minimum require-
ments for employees’ I&C rights that apply
to undertakings with at least 50 employ-
ees or establishments with at least
20 employees. It provides for:

* information on the recent and prob-

able development of the undertaking/
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establishment’s activities and eco-
nomic situation;

¢ |&C on the situation, structure and prob-
able development of employment, and
on any anticipatory measures envis-
aged, in particular where there is
a threat to employment; and

* |&C, with a view to reaching an agree-
ment, on decisions likely to lead to sub-
stantial changes in work organisation or
in contractual relations.

The timing, manner and content of infor-
mation must be such as to enable employ-
ees’ representatives to conduct an
adequate examination and, where neces-
sary, prepare for consultation. The timing,
manner and content of consultation must
be appropriate, and must enable employ-
ees’ representatives to meet the employer
and obtain a reasoned response to any
opinion they might formulate.

The directive leaves it to the EU countries
to determine the practical arrangements
for exercising the above 1&C rights, and
gives them the option of allowing manage-
ment and labour to negotiate agreements
on these arrangements, which may differ
from those laid down by the directive.

Employee involvement at
transnational level

The European Works Councils (EWCs)
Directive allows for the establishment of
EWCs or procedures for 1&C on transna-
tional matters in multinational compa-
nies with at least 1 000 employees in
the European Economic Area (the EU plus

Box 3.4 Main EU Directives on
employee involvement at national level

Directive 2002/14/EC of the
European Parliament and of

the Council of 11 March 2002
establishing a general framework
for informing and consulting
employees in the European
Community.

Council Directive 98/59/EC of

20 July 1998 on the approximation
of the laws of the Member States
relating to collective redundancies.
Council Directive

2001/23/EC of 12 March 2001

on the approximation of the laws
of the Member States relating to
the safeguarding of employees’
rights in the event of transfers of
undertakings, businesses or parts
of undertakings or businesses.

Iceland, Liechtenstein and Norway) and at
least 150 employees in each of at least
two Member States. I&C are defined in
a similar way to the national framework
directive, with an emphasis on timeliness
and allowing employee representatives to
make assessments and express opinions.

The directive, adopted in 1994 and
amended and recast in 2009, is partly
based on the EU treaty objective of pro-
moting dialogue between management
and labour. It specifically promotes 1&C
over company restructuring that may arise
from the operation of the Single Market,
given that national provisions in this area



are often not geared to the specific situa-
tion of multinationals.

Under the directive, the establishment
of an EWC may be triggered by a request
from employees or their representatives,
or a management initiative. In such
cases, a special negotiating body (SNB)
made up of employee representatives
must negotiate with central manage-
ment over the establishment of an EWC
or an I&C procedure. Where the SNB
negotiations lead to agreement, the
EWC's composition and operation, and
the content of 1&C are not specified by
the directive but left to be decided by
management and the SNB in each mul-
tinational. Only in the absence of an
agreement may statutory ‘subsidiary
requirements’ for EWCs apply, which pro-
vide for standard form of EWC and for
|1&C on specified matters, such as:
e the situation and probable trend of
employment;
* investments;
* substantial organisational changes;
e the introduction of new working meth-
ods or processes,
 transfers of production, mergers, cut-
backs and closures; and
 collective redundancies.

In 2001, an EU regulation (No. 2157/2001)
created a Statute for a European
Company. This measure aims to
strengthen the Single Market by giving
firms the option of creating a European
Company (known as a Societas Europaea,
or SE) governed by EU law directly
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applicable in all Member States, rather
than national law. Using the SE form, com-
panies can operate throughout the EU on
the basis of a single set of rules, thereby
potentially gaining benefits in terms of
reduced administrative costs, a single legal
structure and unified management and
reporting systems. SEs can be set up by
two or more EU-based companies by
merger, or by formation of a joint holding
company or subsidiary. An individual com-
pany can also transform itself into an SE,
under certain conditions.

To ensure that the creation of SEs does not
deprive employees of the involvement
rights that apply in companies based on
national legislation, the regulation is
accompanied by a directive that sets out
rules for employee involvement in SEs.
Employee involvement arrangements — 1&C,
plus board-level employee participation in
some circumstances — must generally apply
in all types of SE, though some aspects dif-
fer depending on the way the SE was cre-
ated. These arrangements are, in the first
instance, agreed between the companies
setting up the SE and an SNB of employee
representatives. Such an agreement should
set up an EWC-like ‘representative body’, or
an 1&C procedure. If the parties decide, and
compulsorily in some cases, the agreement
may also provide for board-level participa-
tion. If no agreement is reached, statutory
‘standard rules’ apply, providing for the crea-
tion of a standard representative body and,
in certain circumstances where this existed
in the participating companies, for board-
level participation.
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The SE is aimed mainly at public limited  Box 3.5 Main EU Directives on employee
companies. To offer similar opportunities  involvement at transnational level
of European-scale operation to coopera-

tives and similar organisations, a 2003 Directive 2009/38/EC of the
requlation (No0.1435/2003) introduced European Parliament and of the
a Statute for a European Coopera- Council of 6 May 2009 on the
tive Society (Societas Cooperativa Euro- establishment of a European
paea, SCE). As with the SE statute, the Works Council or a procedure in
requlation was supplemented by an Community-scale undertakings
employee involvement directive. This lays and Community-scale groups of
down involvement rules for most types of undertakings for the purposes
SCE that are almost identical to those that of informing and consulting
apply to SEs. employees (Recast).

Council Directive 2001/86/EC of
In 2012, the Commission proposed a further 8 October 2001 supplementing the
Statute, this time for a European Foundation, Statute for a European company
which would allow public-benefit founda- with regard to the involvement of
tions to operate on a European scale. The employees.
draft statute contains EWC-like employee Council Directive 2003/72/EC of
involvement provisions. The Council is cur- 22 July 2003 supplementing the
rently discussing the proposal. Statute for a European Cooperative

Society with regard to the
involvement of employees.

A 2005 directive facilitates cross-border

mergers between companies based in Directive 2005/56/EC of the
different EU countries, thereby helping European Parliament and of the
them to benefit from the Single Market. In CounEll 6 26 Olcislser 2005 @
general, when such a merger occurs, the cross-border mergers of limited
directive provides that employees’ rights liability companies.

are governed by the relevant provisions of
existing national law in the countries where
the companies are based (including the ~ Other forms of EU action
national provisions implementing the vari-

ous EU I&C directives). The exception is  The focus of this Chapter has so far been
that the directive lays down specific rules  on directives — EU laws that set binding
on board-level employee participation in  outcomes that must be achieved by the
the merged company, which apply in cer- ~ Member States. We are currently in a quiet
tain circumstances. period in terms of the adoption of new



‘hard’ law of this sort. In the past decade,
hardly any substantive new labour law
directives have been adopted, and few are
in the legislative pipeline.

There are various reasons for the present
lack of hard law activity. The economic and
financial crisis, with its accompanying high
unemployment, has shifted the focus of
the Union's employment-related action
towards job maintenance and creation,
and to some extent away from improving
working conditions. At a time when many
companies face uncertainty about future
demand for their products or services, pro-
tection of employment and working condi-
tions often tends to be viewed more as
a ‘cost’ (relevant for short-term competi-
tiveness) than as an investment in work-
force productivity and social cohesion
(relevant for longer-term competitiveness).
Moreover, a relatively substantial body of
European labour law has already been
developed and, where there are gaps in
this framework, these often relate to
issues where consensus is unlikely — not
least because the Union now consists of
28 Member States, with different eco-
nomic situations and outlooks.

The current period is therefore largely
marked by consolidating, ‘fitness-
checking’ and ensuring the proper
implementation of existing direc-
tives. For example, following a fitness
check (completed in 2013) of the three
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EU Directives on 1&C at national level
(see above under ‘Employee involvement
at national level’) and in the light of the
‘REFIT" exercise of streamlining legisla-
tion and reducing regulatory burdens (see
Chapter 6), the Commission is currently
considering a possible consolidation of
these Directives. With regard to improv-
ing implementation, examples include the
2009 amendment and recast of the Euro-
pean Works Councils directive (though this
revision went beyond solely implementa-
tion issues), and the 2012 draft ‘enforce-
ment directive’ on the posting of workers,
currently under negotiation, that seeks to
ensure a better and more uniform appli-
cation and enforcement of the original
1996 directive.

Moreover, directives have never been
intended as the only way that the EU pur-
sues its objectives in the field of labour
law and working conditions (see Chap-
ter 2). Other legal acts at the disposal of
the Council and the Commission include
recommendations and opinions.
These instruments cannot be enforced in
court (though recommendations do have
some legal effect and may play a role in
interpreting EU law) but advocate a par-
ticular course of action or express a view
on an issue. Their effect is one of ‘soft’
law, influencing the policies and prac-
tices of national governments and the
other parties to which such instruments
are addressed.
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In the field of labour law, recommenda-
tions and opinions have a long history,
often being used when there is insufficient
consensus or a lack of EU competence for
a directive. In practice, they have some-
times in effect laid the groundwork for later
binding instruments when political condi-
tions have changed or treaty changes have
increased the EU’s labour law powers. For
example, Council recommendations have
dealt with issues such as hours of work
and paid holidays (1975), employee finan-
cial participation (1992) childcare (1992)
and access to continuing vocational train-
ing (1993). The Commission has issued
recommendations or opinions on topics
such as the protection of young workers
(1967), an equitable wage (1993) and the
ratification of ILO Conventions on home
work (1998), seafarers’ working hours
(1999) and child labour (2000).

As well as formal legal acts, EU soft law on
work-related matters may take the form
of policy coordination, exchanges
of good practice, benchmarking,
frameworks of action and codes of
conduct, aimed at shaping consensus
and creating incentives for national or
company-level action. The EU-level social
partners at both cross-industry and sector
level may also contribute through agree-
ing joint texts of this nature, and through
agreements that they implement them-
selves, rather than asking for them to be
given legal force by a directive. Examples

include cross-industry agreements on tel-
ework (2002), work-related stress (2004)
and harassment and violence at work
(2007).

Current action on youth
employment and trainees

A notable recent example of the soft law
approach is an April 2013 Council recom-
mendation on establishing a Youth Guar-
antee, in response to Europe’s worsening
youth employment situation, and the rising
number of young people not in employ-
ment, education or training. The core of
the initiative is a recommendation that
governments ensure that everyone under
the age of 25 receives a good-quality offer
of employment, continued education, or
an apprenticeship or traineeship within
four months of becoming unemployed or
leaving formal education. This should be
accompanied by action in areas such as:

* increased cooperation and partnership,
involving the public employment ser-
vices, education and training institutions,
youth support services, career guidance
providers, employers, trade unions and
young people;

* early intervention and activation, for
example through outreach work, person-
alised guidance and tailor-made indi-
vidual support schemes; and

* support for labour market integration,
such as measures to enhance skills,
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boost recruitment prospects amongst  © include well-defined objectives with

young people (for example, through tar- a high-quality learing content and
geted subsidies) and promote mobility. supervision; and
* be concluded with a certificate or let-
The Youth Guarantee is a structural reform ter of reference issued by the
in the field of employment policy, primarily employer, recognising the knowledge,
aimed at enabling every young person to skills and competences acquired by
get a foothold in the labour market so that the trainee.

they can obtain a good-quality job later on.
As such, the initiative can help to alleviate
not only unemployment and exclusion but
also the precarious working conditions cur-
rently faced by many young people.

A related measure with clear implications
for working conditions is a Council recom-
mendation on a Quality Framework for
Traineeships, proposed by the Commission
in December 2013. Traineeships are lim-
ited periods of wark experience with an
organisation undertaken by young people
who have recently completed their educa-
tion. The proposed EU-wide Framework
would require Member States to adapt
their regulatory framework in order to
improve the quality of traineeships, by rec-
ommending among other things that train-
eeships should:
¢ not replace regular jobs or constitute
a form of precarious work;
¢ be based on a written agreement setting
out their duration, leamning objectives,
working hours, social security coverage
and information on remuneration;
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Contribution from the Lithuanian

EU presidency

Interview with Algimanta Pabedinskiené, Minister of Social
Security and Labour

In December 2013, after many months
of negotiations, the Council succeeded in
agreeing a common position on the
enforcement directive on posting of
workers. How would you explain the
importance of this compromise?

Provisions of the Enforcement Directive
offered by the Council, first of all, enable
Member States to apply administrative
requirements and national control meas-
ures, which are necessary while imple-
menting the 1996 Directive (96/71/EC) on
the posting of workers and providing Mem-
ber States with a regulatory options to
apply new measures in the event the list
of the existing ones is insufficient. It is

important to ensure that new measures
are justified and balanced, and legal cer-
tainty and transparency for service provid-
ers exist.

The provisions with regard to liability
related to subcontracting acknowledge the
importance of reliability in case of posting
of workers and enable Member States to
more flexibly apply the existing means and
measures or choose other means and
measures in case of non-payment of
wages to a posted worker. Moreover, the
liability of sub-contracting operates as a
preventive measure, which ensures protec-
tion of workers from deceit and struggles
against economic profiting of enterprises
in chains of subcontracting.

This Enforcement Directive is also aimed at
drawing up a non-finite list of elements
enabling to evaluate whether posting took
place under 1996 Directive thus providing
enterprises with legal certainty and facilitat-
ing activities of responsible institutions
dealing with violations, especially with
“letter-box” companies. It also aims to
ensure a clear mechanism of efficient
implementation of administrative sanctions
imposed for non-compliance with provisions
of 1996 Directive and the Enforcement
Directive in a different Member State, to



improve defence of violated rights of posted
workers by assisting trade unions and other
organisations, to set principles of measures
of control and monitoring, which allow
reducing the administrative burden and
unifying the application of measures of
control by adhering to principles of non-
discrimination and proportionality.

What were the main areas of disagree-
ment between Member States, and what
key issues remain to be discussed with
the European Parliament?

Provisions of the Enforcement Directive
ensuring more efficient and unified practi-
cal implementation of the currently valid
1996 Directive (96/71/EC) on the posting
of workers and contributing to fair compe-
tition and at the same time improving
protection of posted workers by preventing
violations of rights, are relevant and useful
for all 28 EU Member States irrespective
of whether a Member State is the posting
or the accepting state.

We believe that the agreement on arti-
cles 9 and 12 of the Enforcement Direc-
tive reached in the course of negotiations
with the European Parliament will be
extremely important. Discussions on Arti-
cle 3 establishing actual elements of
posting and the relation of 1996 Direc-
tive and the Enforcement Directive to the
Regulation on the law applicable to con-
tractual obligations (the so-called Roma
| Regulation) and Articles 6, 7 and 18
providing for cooperation between Mem-
ber States using various mechanisms
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including the Internal Market Information
System may also take place.

What other aspects of EU law on employ-
ment and working conditions preoccu-
pied you during Lithuania’s Presidency of
the Council? What do you consider to be
the main ‘unfinished work’ in this field?

The Lithuanian Presidency made a consid-
erable progress in the field of EU law on
working conditions in terms of the Chemi-
cals Directive. At the trilogue between the
Council, the Parliament and the Commis-
sion the agreement was reached.

The main unfinished work is Community
occupational safety health policy coordina-
tion initiative (Community health and
safety strategy for 2013-2020), which was
to be presented to the European Council
on 2013. On the period of implementation
Community health and safety strategy for
2007-2012, Member States recognized
that the safety and health issues contrib-
ute to increasing productivity, growth of
economy and employment. Huge costs are
related with health and safety problems
and this causes economic slowdown and
affects the competitiveness of EU enter-
prises. Most of the health and safety prob-
lems, already observed in the previous
period, become more and more important.
Occupational safety health policy coordi-
nation at the EU level should contribute to
safety and health promotion, would help
to keep workers longer in the labour market
and create conditions for transparent
competitiveness.
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Health and safety at work

The EU has developed a comprehensive
body of law aimed at providing workers
with protection against a wide range of
health and safety risks at work. This is
based on a 1989 framework directive and
23 related directives, covering areas as
diverse as manual handling of loads, use
of computer screens and personal protec-
tive equipment.

Directives also ensure health and safety in
specific situations such as on construction
sites, for those working in extractive indus-
tries or on fishing vessels, and ensure pro-
tection against exposure to physical,
biological and chemical agents. This body
of law has made a significant contribution
to improving the health and safety of
workers in Europe by providing minimum
standards at European level that must
then be transposed into the national leg-
islation of EU Member States. These direc-
tives also place a range of obligations on
employers, such as the requirement to
carry out risk assessments and then to
eliminate or reduce to a minimum the risks
uncovered, to provide personal protective
equipment and adequate signage to work-
ers, to carry out health checks on workers
in some circumstances, to provide appro-
priate training, and to inform workers about
developments connected with health and
safety issues at work.

This body of legislation is currently under
review at European level, as part of the
European Commission’s Regulatory Fitness

and Performance (REFIT) process, which
aims to streamline legislation and reduce
regulatory burden, taking into account in
particular the needs of SMEs. In the area
of health and safety, the aimis to improve
regulation without reducing health
and safety protection. The Commission
is carrying out a full ex-post evaluation of
EU health and safety legislation, which
includes specific consultations with social
partners. The conclusions of this are
expected to be available by the end
of 2015.

The European Union’s overall direction in
the field of workplace health and safety
and the priority areas of focus are con-
tained in its multi-annual health and safety
strategies. The most recently completed
strategy relates to the period from 2007
to 2012. While aiming to build on the pre-
vious strategy, which ran from 2002 to
2006, it set a quantitative target of a 25 %
reduction in the total incidence rate of
accidents at work by 2012. It has been
difficult to assess whether this target has
been met in all countries, due to difficulties
in obtaining recent data, but it is clear that
the incidence rate of accidents at work has
demonstrably decreased overall since the
strategy has been in place.

The European Agency for Safety and
Health at Work (EU-OSHA), based in Bil-
bao, was set up in 1996 with a mission to
make Europe a safer, healthier and more
productive place to work and to promote
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a culture of risk prevention. The Agency car-
ries out a wide range of activities, such as
disseminating information on the impor-
tance of health and safety, or designing and
developing tools to help enterprises to
assess workplace risk and enabling them to
share knowledge and good practice. It works
with national governments, social partners,
arange of EU bodies and networks and with
private companies. It also carries out
research to identify new and emerging risks
at work. OSHA runs Healthy Workplaces
Campaigns in order to raise awareness
around Europe of specific health and safety
topics: the most recent Campaign focused
on working together for risk prevention.
Other prominent EU-OSHA tools and activi-
ties include the Online Interactive Risk
Assessment Project (OiRA), which is a web
application for creating online risk assess-
ment tools, and the ESENER (European
Survey of Enterprises on New and Emerging
Risks), which is an EU-wide survey exploring
the views of managers and worker repre-
sentatives on how health and safety risks
are managed in their workplace.

OSH directives

The Framework directive

The Framework directive on health and
safety at work (89/391/EEC) sets out
the basic principles for the protection of
the health and safety of workers. It lays
down obligations both for employers and
workers, aimed at limiting accidents at
work and occupational diseases. It also

aims to improve information and consulta-
tion of workers on health and safety and
promote and improve training on health
and safety.

The directive places a number of general
obligations on employers. For example, it
states that employers should ensure the
health and safety of workers in every aspect
related to work, including situations related
to the use of external companies or individu-
als. To this end, the employer should carry
out prevention, information and training
activities to avoid risks or manage unavoid-
able risks, encourage the use of protective
measures, and adapt working conditions,
equipment and working methods in order to
ensure health and safety protection.

In situations where workers from different
organisations are working in the same
place (for example on a construction pro-
ject), the directive states that the relevant
employers should cooperate and coordi-
nate their health and safety measures. It
is the employer’s responsibility to appoint
trained workers to ensure that the protec-
tive and preventative services that have
been established are followed, or to call
external services if necessary.

Employers must also consult workers and
their representatives about all issues
related to health and safety at work. These
representatives can make suggestions to
employers on health and safety measures
and have the power to contact national
health and safety authorities if the
employer does not fulfil their duty with
regard to health and safety.



The directive places an obligation on work-
ers to take care of their own health and
safety and that of those affected by their
actions. Workers are also obliged to use
work-related equipment, tools, substances
and personal protective equipment cor-
rectly, refrain from disconnecting, changing
or removing safety devices fitted, and
immediately inform the employer of any
work situation which represents a serious
and immediate danger.

Directives relating to workplaces

In addition to the 1989 directive described
above, there are a number of specific
directives that contain provisions relating
directly to occupational health and safety
at the workplace. The main provisions of
these are set out below.

The directive on minimum safety and
health requirements for the work-
place (89/654/EEC) places a number of
health and safety obligations on the
employer. Specifically, employers must
ensure that emergency exits are kept clear
and can be used at all times, that the work-
place and all relevant equipment are
maintained, and that hygiene conditions
are adequate. Employer must also ensure
that there are regular maintenance and
checks of safety equipment and that work-
ers are informed of all health and safety
measures.

Three directives deal with health and
safety in specific industries. The directive
on the implementation of minimum
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safety and health requirements at
temporary or mobile construction
sites (92/57/EEC) aims to prevent risks by
establishing a chain of responsibility link-
ing all the parties involved in health and
safety on such sites. Most specifically, it
states that the client or project supervisor
should nominate a person to be responsi-
ble for the coordination of health and
safety at sites where several firms are
present, although the project supervisor or
client would remain responsible overall for
safety and health. The client or project
supervisor must also ensure that a health
and safety plan is drawn up before work
starts at the site.

Specific duties of those responsible for
coordination on the site include ensuring
that employers and self-employed workers
apply general prevention principles, organ-
ising health and safety cooperation
between employers, checking that the
working procedures are being implemented
correctly and ensuring that no unauthor-
ised persons enter the site.

The directive on improving the safety
and health protection of workers in
the mineral-extracting industries
through drilling (92/91/EEC) and the
directive on improving the safety and
health protection of workers in sur-
face and underground mineral-
extracting industries (92/104/EEC)
oblige employers to ensure that work-
places are designed, constructed, equipped,
commissioned, operated and maintained
in such a way as to enable workers to carry
out their work without endangering health
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and safety. Employers must also ensure
that work takes place under the supervi-
sion of a person in charge and that work
involving a special risk is undertaken only
by competent staff and carried out accord-
ing to employer instructions. Further,
employers must make sure that safety
instructions are comprehensible to all
workers, appropriate first-aid facilities are
provided and that relevant safety drills are

performed regularly.

Further sector-specific health and safety
rules have recently been negotiated by the
European social partners in the hair-
dressing sector, who have asked the
Commission for the implementation of
their agreement by directive. The Commis-
sion is currently assessing this request, but
it will not table a proposal before the end
of the current Commission’s term of office

(end 2014).

The final two directives in this section
relate to health and safety at sea. The first
is the directive on safety and health
requirements for work on board
fishing vessels (93/103/EC), which pro-
vides that Member States oblige owners
to ensure that their vessels are used with-
out endangering the safety and health of
workers. Any events at sea that affect or
could affect the safety or health of workers
should be described in a report that is then
forwarded to the relevant competent
authorities and must also be recorded in
the ship’s log. Vessels should also be
checked reqularly by health and safety

authorities.

The directive also obliges the employer to
inform workers of all measures that relate
to safety and health on board vessels.
Workers must also be given suitable train-
ing on accident prevention, covering fire
fighting, the use of life-saving and survival
equipment, the use of fishing gear and
hauling equipment and the use of signs
and hand signals. In addition, the directive
on safety and health requirements
for improved medical treatment on
board vessels (92/29/EEC) aims specifi-
cally to improve medical assistance at sea,
on the basis that a vessel represents
a workplace involving a wide range of risks.
Its provisions cover issues such as obliging
vessels to carry appropriate medical sup-
plies and equipment and a watertight
medical chest. Further, larger vessels with
15 or more workers should have a sick bay
and vessels with 100 or more workers on
an international voyage of more than three
days must have a doctor on board.

Directives relating to work
equipment

There are a number of directives that set
out minimum health and safety provisions
relating to work equipment. These cover
issues such as personal protective equip-
ment, manual handling of loads, computer
display screens and health and safety
signs at work.

On personal protective equipment
(PPE), directive 89/656/EEC sets out mini-
mum requirements for its assessment,



selection and correct use. It states that PPE
must be used when risks cannot be
avoided or sufficiently limited by technical
means of collective protection or work
organisation. The PPE must take account
of ergonomic requirements and the work-
er's state of health, and must fit the wearer
correctly after any necessary adjustment.
Employers must provide the equipment
free of charge and ensure that it is in good
working order and a hygienic condition and
that it complies with the requirements of
the directive.

Knowing how to handle loads is an impor-
tant part of health and safety at work, and
a main contributing factor to avoiding
injury. Directive 90/269/EEC on the man-
ual handling of loads where there is
a risk particularly of back injury to workers
obliges employers to take appropriate
measures, including the use of mechanical
equipment, to avoid the need for the man-
ual handling of loads by workers. If this
cannot be avoided, the employer must
take appropriate steps to reduce risks. For
example by organising workstations in
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such a way as to make such handling as
safe as possible, assessing in advance the
health and safety conditions of the type
of work involved, and examining the char-
acteristics of loads, taking into account in
particular the risk of back injury to workers.
Employers must also inform workers about
relevant measures they are taking and
make information available on the weight
of a load and on the centre of gravity of
the heaviest side when a package is
eccentrically loaded. Employers must also
ensure that workers receive training and
information on how to handle loads cor-
rectly and the risks they might incur if
these tasks are not performed correctly.

As a significant number of workers use
computer screens for a major part of their
work, minimising the risk that this poses to
health and safety is a key concern. Direc-
tive 90/270/EEC on safety and health
requirements for work with display
screen equipment obliges employers to
carry out an analysis of workstations,
focusing in particular on possible risks to
eyesight, physical problems and mental
stress. The employer must then take
appropriate measures to remedy the risks
found and ensure that workstations meet
the directive’s minimum requirements.
Employers must also plan the worker's
activities in such a way that work on a dis-
play screen is periodically interrupted by
breaks or changes of activity.

The directive also states that workers
should be informed about safety and
health as it relates to their workstation and
that they are given training on how to use
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the workstation. Most specifically, it enti-
tles workers to an eyesight test before
starting display screen work and after-
wards at reqular intervals, or if they are
having visual difficulties.

Signage is an important aspect of health
and safety at work, and is requlated by
directive 92/58EEC on the provision of
safety and/or health signs at work.
This directive obliges employers to provide
or ensure that safety and/or health signs
are in place where hazards cannot be
avoided or reduced. Employers must also
inform workers about all measures taken
concerning health and safety signs and
must offer instruction about these signs.

Finally, work equipment is regulated by
directive 2009/104/EC, which obliges
employers to ensure the safety of the work
equipment used by workers. Employers
must also maintain this equipment and
provide for its inspection and testing. If
a risk associated with equipment cannot
be eliminated, the employer must seek to
minimise it by means such as restricting
access to its use. Employers must also
provide workers with information on the
work equipment and ensure that workers
receive adequate training.

Regulation involving groups of
workers

Two directives provide health and safety
protection for workers on a collective basis.
The first is directive 91/383/EEC on safety

and health at work of workers with
a fixed-duration employment rela-
tionship or a temporary employment
relationship, which aims to ensure that
workers with these types of employment
relationship are afforded the same level
of protection, including in the area of
health and safety, as that of other workers.
In particular, Member States may prohibit
the use of temporary workers to perform
tasks that are particularly dangerous,
especially work requiring special medical
surveillance. Where Member States do not
use this option, they must ensure that all
workers who are called on to perform work
requiring special medical surveillance have
access to this.

In the case of pregnant workers, direc-
tive 92/85/EEC provides for a range of
health and safety protection measures.
These include protection against chemical,
physical and biological agents and indus-
trial processes deemed to be dangerous
for pregnant employees, and protection
relating to physical movements and pos-
tures, mental and physical fatigue and
other types of physical and mental stress.
It also provides that pregnant workers
should not be obliged to work night shifts.

Physical agents directives

There are five directives providing protec-
tion against exposure to physical agents:
electro-magnetic fields; explosive atmos-
pheres; mechanical vibration; noise; and
artificial optical radiation.



Electromagnetic fields: directive 2013/35/
EU covers all known direct and short-term
biophysical effects and indirect effects
caused by electromagnetic fields, obliging
employers to carry out a risk assessment
of electromagnetic fields at the workplace
and to eliminate or reduce to a minimum
any risks found. There is also an obliga-
tion on employers to train and inform
workers adequately about possible risks
and to carry out health surveillance. The
occupations affected by electromagnetic
fields include power line repairers, weld-
ers, workers who use radar and healthcare
professionals using magnetic resonance
imaging machines.

Explosive atmospheres: directive 1999/92/
EC obliges employers to carry out a risk
assessment on the likelihood that explo-
sive atmospheres will occur in the work-
place (for example if there is coal dust or
other types of dust in the air that could
be ignited by an electrical short-circuit)
and the scale of the likely effects of this.
The directive obliges the employer to
take measures to prevent the formation
of explosive atmospheres or avoid the
ignition of explosive atmospheres, and
reduce the effects of an explosion so that
the health of workers is not at risk. The
employer must also inform workers and
offer training.

Mechanical vibration: directive 2002/44/
EC aims to provide timely detection of
adverse health effects arising or likely
to arise from exposure to mechanical
vibration (for example in manufacturing,
mining and construction) and in particular
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musculo-skeletal disorders. It defines
exposure limit values for hand-arm-
vibrations and whole-body-vibrations on
the basis of a standardised eight-hour
reference period. It obliges employers to
assess and measure levels of exposure
to mechanical vibration. Following this,
action should be taken to reduce risks, or
reduce exposure if this is found to exceed
limits. Workers exposed to risks from
vibration at work should be informed and
trained appropriately.

Noise: directive 2003/10/EC seeks to pro-
tect workers from risks to their health and
safety arising or likely to arise from expo-
sure to noise (for example in the case of
those working in mining, quarrying, con-
struction and transport) and in particular
the risk to hearing. It obliges employers to
assess and if necessary measure the lev-
els of exposure to noise to which workers
are exposed. The employer must then seek
to eliminate or minimise these risks, by
means such as using working methods or
equipment that require less exposure to
noise, providing instructions on the correct
use of equipment, technical measures
(shields or noise-absorbing coverings) or
organisational measures in order to reduce
duration and intensity of exposure. If the
risk cannot be eliminated, the employer
must provide hearing protectors.

Artificial optical radiation: directive
2006/25/EC sets out limit values for expo-
sures of workers to artificial optical radiation
to eyes and skin, such as lasers, laser radia-
tion and non-coherent radiation. It does not,
however, cover exposure to natural optical
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radiation (eg sunlight, moonlight or light from
volcanic eruptions). Workers in metalworking,
pharmaceuticals, glass manufacture, motor
vehicle repair workers and health workers
may all be potentially at risk from artificial
optical radiation. The Directive obliges
employers to carry out a risk assessment on
the level, wavelength range and duration of
exposure to artificial sources of optical radia-
tion, special circumstances such as multiple
sources, indirect effects (blinding, explosion,
fire), particularly sensitive risk groups of
workers and possible effects resulting from
workplace interactions between optical
radiation and photosensitising chemical sub-
stances. Employers should then eliminate or

minimise these risks.

Biological agents directives

There are two main directives that relate to
biological agents. The first is a general
directive (2000/54/EC), which aims to pro-
tect workers from risks related to
exposure to biological agents at
work. It classifies biological agents into
four groups according to their level of risk
of infection”. Employers should avoid using
a harmful biological agent by replacing it,
if possible, with one that is not dangerous

or less dangerous to workers’ health.

(1)  Group 1 is unlikely to cause human disease;
group 2 can cause human disease and
might be a hazard to workers but is unlikely
to spread and there is usually treatment
available; group 3 can cause severe human
disease and present a serious hazard to
workers and may spread, but there is usually
treatment available; group 4 causes severe

human disease, is a serious hazard to workers,
may have a high risk of spreading and there is

usually no effective treatment available.

The employer should carry out risk assess-
ments and if they reveal a risk to workers’
health or safety, employers must, if
requested to do so, make appropriate
information available to the competent
authority. The directive also obliges
employers to ensure hygiene and individ-
ual protection by prohibiting eating or
drinking in working areas, providing protec-
tive clothing and appropriate toilet and
washing facilities, and maintaining protec-
tive equipment properly. Employers should
give workers appropriate training on work-
ing with biological agents and provide writ-
ten instructions and display notices of the
procedure to be followed in case of a seri-
ous accident or the handling of biological
agents in group 4.

The second relevant directive (2010/32/EU)
provides workers with protection against
sharp injuries in the hospital and
healthcare sector, and gives legal force
to an agreement reached by the EU-level
social partners in the healthcare sector. It
aims to prevent injuries to workers that are
caused by all medical sharps, including
needlesticks and protect workers at risk of
these injuries, so as to minimise the risk of
exposure to blood-borne infections such
as HIV/AIDS. It also aims to encourage an
integrated approach to this issue, based
on risk assessment, risk prevention, train-
ing, information, awareness raising and
monitoring.

Employers must carry out a thorough risk
assessment when injury, blood or other
potentially infectious material is possible
or present, focusing on how to eliminate



these risks. This includes procedures such
as safe disposal, eliminating unnecessary
sharps use, providing safety-engineered
medical devices, prohibition of recapping,
coherent prevention policy, training and
information, personal protective devices
and offering vaccination. Workers should
report any accident; the accident should
be investigated and the victim treated.

Dangerous substances directives

Workers in some occupations may be
exposed to risk from substances that could
harm their health. There are therefore
a number of directives that provide protec-
tion from potentially harmful substances
such as chemical agents, carcinogens,
mutagens and asbestos.

Chemical agents: directive 98/24/EC
provides for the drawing up of indicative
and binding occupational exposure
limit values and biological limit val-
ues, which must then be established at
national level. The employer is obliged to
determine whether hazardous chemical
agents (for example toluene, which is used
in making paints, paint thinners, fingernail
polish, lacquers, adhesives, and rubber and
in some printing and leather tanning pro-
cesses) are present at the workplace, and
assess their risk to safety and health. If
there is a risk, the employer should try to
eliminate or minimise it, preferably by sub-
stitution. The employer should also draw
up action plans to be implemented in the
event of emergencies related to the pres-
ence of hazardous chemical agents at the
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workplace. Workers should be informed
about these emergency arrangements, in
addition to the results of risk assessments,
and the presence of hazardous chemical
agents at the workplace. Employers should
also provide appropriate training on deal-
ing with hazardous chemical agents.

Workers at risk from chemical agents must
have access to health surveillance and
must be informed by a doctor if they are
found to have a disease or adverse health
effect associated with exposure at work to
a hazardous chemical agent or a binding
biological limit value is found to have been
exceeded. Four directives implement this
directive by laying down indicative occu-
pational exposure limit values: directive
91/322/EEC establishes values for a refer-
ence period of eight hours for 10 chemical
substances; directive 2000/39/EC estab-
lishes values for a reference period of eight
hours time-weighted average and also for
a short-term period of 15 minutes for
61 chemical agents; directive 2006/15/EC
adds 33 chemical agents to the list; and
directive 2009/161/EU a further 19 chemi-
cal agents to the list.

Carcinogens or mutagens: Directive
2004/37/EC provides protection for
workers against exposure to car-
cinogens or mutagens at work.
Employers are obliged to assess and man-
age risks of exposure to these agents (for
instance asbestos, although also covered
by a separate directive — see below — and
the industrial solvent benzene) eliminating
or reducing the risk to a minimum, ideally
by substitution. Other ways of reducing the
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risk include keeping the number of workers
exposed as low as possible, designing work
processes to minimise the substance
release, and using individual protection
measures if collective measures are not
sufficient. Employers must also prohibit
eating, drinking and smoking in contamina-
tion risk areas, provide appropriate protec-
tive clothing and separate storage places
for work clothes and normal clothes, and
appropriate and adequate washing facili-
ties. Employers must offer appropriate
training to workers, and inform them and/
or their representatives about objects con-
taining carcinogens or mutagens (and label
them clearly) and on abnormal exposures
as quickly as possible.

Asbestos was for a long time used for
fireproofing and insulation in commercial
buildings and homes. Although its use is
now banned, it can still be found in older
buildings: workers can be exposed during
renovation or demolition work. Exposure to
asbestos poses one of the most severe
long-term threats to workers’ health, caus-
ing asbestos-related lung cancer, meso-
thelioma (a cancer of the lining of the
lungs) and asbestosis (scarring of the
lungs), and directive 2009/148/EC contains
provisions that aim to offer protection. It
applies to activities in which work-
ers are or may be exposed to dust
from asbestos or materials contain-
ing asbestos. If this is likely, the employer
must carry out a risk assessment and
activities that involve exposure to asbestos

dust must notified by the employer to the
responsible national authority. Employers
must ensure that exposure to asbestos is
reduced to a minimum, including: minimis-
ing the number of persons exposed, prior-
itising dust-free work processes, cleaning
buildings and ensuring that materials are
properly stored, transported and labelled.

The directive sets a single maximum limit
value for airborne concentration of asbes-
tos; if this is exceeded, the employer must
identify the reasons and take measures to
remedy the situation. Work may not
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continue before measures are taken. If
limit values cannot be kept by technical
measures, following consultation with
workers, the employer should ensure pro-
tection, such as providing personal protec-
tive equipment, putting up warning signs
and preventing the spread of asbes-
tos dust.

Employers are obliged to provide appropri-
ate training for workers on topics related
to working with asbestos and inform work-
ers on all aspects of working with asbes-
tos. Employers must also ensure that
workers’ health is assessed, including
a chest examination, prior to exposure to
asbestos, and subsequently at least once
every three years during exposure.

OSH strategies

EU policy on occupational safety and
health is contained in its Community strat-
egies on health and safety at work. The
two most recent strategies cover 2002-
2006 and 2007-2012.

The 2002-2006 strategy was based on
an overall approach to wellbeing at work
which took account of changes in the work-
place and the emergence of new risks, in
particular those of a psychosocial nature.
The formal evaluation of this strategy
noted that it had been successful in re-
launching prevention policies at national
level, promoting partnership to achieve
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objectives in the health and safety field,
and raising public awareness of the impor-
tance of health and safety at work. It also
saw a significant fall in the rate of acci-
dents at work: between 2000 and 2004,
the rate of fatal accidents at work in the
EU fell by 17 % and the rate of workplace
accidents resulting in absences of more
than three days fell by 20%.

The 2007-2012 strategy aimed to build
on this progress, centring on the goal of
reducing the total incidence rate of acci-
dents at work by 25 % per 100000 workers
in the EU27 by 2012, by means such as
improving health and safety protection. The
strategy hoped to achieve this by encourag-
ing the following activities: guaranteeing
proper implementation of EU legislation;
supporting SMEs in implementing legisla-
tion; adapting legislation to changes in the
workplace and simplifying it where pos-
sible, particularly with reference to SMEs;
promoting national strategies; encouraging
changes in the behaviour of warkers and
employers; developing methods for iden-
tifying and evaluating new risks; improving
progress tracking; and promoting health and
safety at international level. It called upon
relevant parties at all levels, such as Euro-
pean, national, local and workplace level, to
help with implementation.

The strategy also identified a number of
ongoing challenges to health and safety.
These included the fact that, according
to the fourth European survey of working
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conditions, published in 2007, almost 28 %
of workers in Europe said that they suf-
fer from non-accidental health problems
which are or may be caused or exacer-
bated by their current or previous work.
Further, 35 % of workers felt that their job
put their health at risk in some way.

The strategy also identified a number of
remaining challenges, such as the fact that
some categories of workers are still over-
exposed to risk — in particular young work-
ers, those in insecure employment, older
workers and migrant workers. SMEs have
fewer resources to put into place complex
worker protection systems, and certain
sectors carry higher occupational risk, such
as construction, civil engineering, agricul-
ture, fishing, transport, health care and
social services. In addition, it stated that
challenges such as the ageing population,
an increase in self-employment, outsourc-
ing, increasing levels of employment in
SMEs and an increase in flows of migrants
into Europe, will need to be met in order to
protect the health and safety of workers
in Europe.

The Commission’s evaluation of the
2007-2012 strategy was published in
May 2013, noting that it had been highly
relevant for the EU, its goals had been
achieved and there was evidence of sig-
nificant EU value added. It also highlighted

the positive effect of having a quantitative
target of a 25 % reduction in the incidence
of accidents at work, which helped to
increase the visibility given to the OSH
policy area. Further, the existence of the
quantitative target helped EU countries
with a high incidence of accidents at work
to focus more clearly on reduction meas-
ures. However, the downside was that this
target — focused on accidents — may have
diverted attention from the prevention of
occupational diseases.

Although the economic climate has been
difficult since the strategy was put into
place, the evaluation shows that it has
been effective. Action has been taken
under all areas listed above, and results
have been achieved, particularly in devel-
oping national strategies and fostering
a preventive culture. Nevertheless, the
evaluation has also found that more
improvement is needed at the level of
individual companies, in particular
among SMEs.

In terms of impact, because of a lack
of recent data across the EU, it was not
possible to establish with any accuracy
whether the strategy’s goal of achiev-
ing a 25% reduction in the incidence
rate of occupational accidents had been
achieved. However, the evaluation states
that it is likely that a significant reduction



has been achieved in this area and that
the goal may have been broadly reached.
At the same time, available data sug-
gests that the goal of reducing the inci-
dence of work-related diseases has not
been achieved.

Therefore, despite overall progress, a num-
ber of challenges remain for the future.
Firstly, there is concern that the incidence
of occupational diseases has not
decreased. Further, new possible risks
to health and safety keep emerging, such
as nano-materials and electromagnetic
field hazards.

More broadly, the ageing of the EU’s work-
force will mean that there will be an increas-
ing need to retain workers and therefore
a greater need for a focus on health and
safety and a safe working environment. It
is also clear that the implementation of the
legal framewaork on health and safety in
SMEs and microenterprises remains
amajor challenge, as these companies are
faced with the same type of risk as larger
employers, but often do not have the same
level and depth of expertise on OSH mat-
ters. Finally, the accuracy and comparability
of statistical tools at both EU and national
levels in the area of monitoring occupa-
tional diseases remains a key challenge
for future OSH strateqy.
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Advisory bodies

Three main EU-level advisory bodies are
helping with the development, monitoring
and adaptation of workplace health and
safety policies. The first is the Advisory
Committee on Safety and Health at
Work (ACSH), a tripartite body that was
formed in 2003 out of a merger of two
previous health and safety bodies'. Its
main task is to help the European Com-
mission to prepare, implement and evalu-
ate activities in the field of safety and
health at work. In particular, it gives opin-
jons on EU OSH initiatives, including new
legislation, helps identify EU priorities and
establish policy strategies, and acts as an
interface between the national and EU
level in terms of facilitating the exchange
of views and experience. It is made up of
one representative from each of govern-
ment, trade unions and employers from
each EU Member State and currently has
84 members.

The ACSH holds two plenary meetings
a year, has three interest groups and is
chaired by a Commission representative.
Its activities are coordinated by a bureau
made up of two representatives from the
Commission and the spokespersons and
coordinators designated by the interest
groups. The bureau also prepares the

(2)  The former Advisory Committee on Safety,
Hygiene and Health Protection at Work
(established in 1974) and the Mines Safety
and Health Commission for safety and health
in the coal mining and the other extractive
industries (established in 1956).



661 Labour law and working conditions

Committee’s annual work programme. The
Committee also currently has 12 working
parties, which deal with specific technical
issues and organise workshops and semi-
nars on specific topics.

The second advisory body is the Scien-
tific Committee on Occupational
Exposure Limit Values (SCOEL), which
was set up in 1995 in order to advise the
European Commission on occupational
exposure limits for chemicals in the work-
place. Its main activity is to prepare scien-
tific recommendations for the Commission,
which are used to underpin regulatory
proposals on occupational Exposure Limit
Values (OELVs) for chemicals in the work-
place. The Committee comprises up to
21 members from the EU Member States,
who are independent experts in the fields
of chemistry, toxicology, epidemiology,
occupational medicine and indus-
trial hygiene.

The third EU-level advisory body is the
Senior Labour Inspectors’ Commit-
tee (SLIC), which has been in existence
since 1982, when it met informally in order
to assist the European Commission in
monitoring the enforcement of EU legisla-
tion at national level. In 1995 SLIC was
mandated to submit opinions to the

Commission (at its request or up its own
initiative) on all problems that are relevant
to the enforcement by the Member States
of Community law on health and safety at
work. SLIC's main activities cover areas
such as defining common principles of
labour inspection in the field of health and
safety at work and developing methods of
assessing national systems of inspection.
It also aims to promote improved knowl-
edge and mutual understanding of the
different national systems and practices
of labour inspection, and the methods and
legal frameworks for action.

Further activities of the Senior Labour
Inspectors’ Committee include developing
exchanges of information between national
labour inspection services and promoting
a labour inspector exchange programme
between national governments. It also sets
out to develop a system of rapid informa-
tion exchange between labour inspector-
ates, establish active cooperation with
labour inspectorates in countries outside the
EU, and study the possible impact of other
Community policies on labour inspection
activities in health and safety. The Commit-
tee meets every six months and is made up
of the Commission and one representative
of the labour inspection services of each
EU country.



Box 4.1 Key health and safety rights

European directives give European
workers a wide range of rights in

the area of health and safety. In the
workplace, employees have the right
to work in surroundings that are safe
and hygienic, based on employer
risk assessments, and to work with
equipment that is safe, regularly
maintained and checked.

Workers also have a right to be supplied
with personal protective equipment
when a risk cannot be avoided or
sufficiently limited, and for their
employer to minimise risks relating to the
manual handling of loads, particularly
where there is a risk of back injury. They
have a right to information and training
that is relevant to aspects of their
health and safety at work. Workers are
entitled to health surveillance in certain
situations, such as those working with
visual display screens.
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Workers on fixed-term and temporary
contracts have a right to the same
health and safety protection as other
workers. Pregnant workers enjoy a range
of enhanced health and safety rights,
mainly related to protection against
exposure to dangerous substances

or harmful processes, and cannot be
obliged to work at night.

Finally, workers have the right to be
protected against a wide range of
agents and substances that could

be harmful. These include physical
agents such as electromagnetic fields,
explosive atmospheres, mechanical
vibration, noise and artificial optical
radiation, biological agents, sharp
injuries, chemical agents, carcinogens,
mutagens and asbestos. Workers who
are at risk of exposure to asbestos
have the right to regular chest
examinations.
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Contribution from EU-OSHA

Christa Sedlatschek, Director of the European Agency

for Safety and Health at Work
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Does the 21" century bring new major
risks to workplace health and safety? Or
do we tend to underestimate some of the
‘old risks’?

The short answer to this question is that
we have to be mindful of both: there cer-
tainly are new risks about which we do not
have enough information. An example of
these would be the risks associated with
nanoparticles. And there are emerging
risks, those more traditional risks which we
know quite a lot about but which are per-
sistent or on the rise. Here, we could men-
tion musculoskeletal disorders or illnesses
due to exposure to chemicals. All of these
are an important focus for our work.

Currently, two of the most topical and chal-
lenging issues in relation to occupational
safety and health in Europe are the ageing
workforce and work-related stress.

Work-related stress, depression and anxi-
ety represent the second most frequently
reported health problem by workers in
Europe, after musculoskeletal disorders.
Effectively managing work-related stress
is not only a legal obligation for employers,
but essential if they are to be economically
successful and retain and motivate a
healthy workforce.

EU-OSHA will launch its Healthy Work-
places Campaign on ‘Managing Stress’ in
April 2014. The campaign will raise aware-
ness about the growing problem with
stress and psychosocial risks and about
the positive effects of reducing them. It
will promote the use and development of
simple practical tools for reducing and
managing stress and psychosocial risks at
work, in particular for micro and small
enterprises. Our central message is that
stress and psychosocial risks, while chal-
lenging, can be successfully managed just
like other occupational safety and
health risk.

Regarding ageing, it is certainly true that
we are living longer, but in Europe more



than half of older workers (aged 55-64)
currently leave work before retirement age,
for a variety of reasons®. Is this trend likely
to continue? We need to ensure that it does
not: better and longer working lives are
essential in order to finance and support
the ageing European population.

In 2012 the European Parliament set up a
pilot project on the health and safety at
work of older workers that the European
Commission delegated to EU-OSHA. The
project will examine occupational safety
and health in the context of an ageing
workforce, with the aim of informing policy
development and providing examples of
good strategies and practices for helping
older workers stay healthy. European
employers need to be encouraged and
supported to adopt smart policies aimed
at keeping older workers in employment
right up their retirement.

How can the EU and national govern-
ments help small companies to know
what exactly they need to do to comply
with workplace health and safety rules?
Can we do something better?

Small, medium and micro enterprises are
the bedrock of the European economy. At
EU-OSHA, we know that when it comes to
health and safety, a level playing field is
essential and that is why European legisla-
tion is very important. And it is particularly

(3)  Ilmarinen, J. (2012) Promoting active ageing in
the workplace. Available online at: https://osha
europa.eu/en/publications/articles/promoting-
active-ageing-in-the-workplace (accessed
17 September 2013).
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true for SMEs because they can least
afford the costs associated with health-
related poor performance, illness, absen-
teeism or accidents. Our own ESENER
study shows that they typically have lower
awareness and lack expertise and have
fewer resources to dedicate to health and
safety. They are particularly vulnerable.

It is clear therefore that small and micro
enterprises need support in ensuring that
they meet the requirements. We take that
very seriously - that's why these small and
micro enterprises are a central focus for
our work and our main target.

Our online interactive risk assessment tool
(OiRA) is developed specifically for small
businesses. OiRA is a free online software
tool that gives micro and small businesses
the means to carry out workplace risk
assessments and efficiently manage risks
in a straightforward and cost-effective way.
The project is rolling out across several
Member States with the support of the
Social Partners. Our aim is to demystify the
whole risk assessment process and in doing
so demonstrate to SMEs what the evidence
clearly shows: health and safety is a key
dimension of good management and it con-
tributes to long-term business success and
to European competitiveness.

For more information about EU-OSHA, visit
https://osha.europa.eu


https://osha.europa.eu/en/publications/articles/promoting-active-ageing-in-the-workplace
https://osha.europa.eu/en/publications/articles/promoting-active-ageing-in-the-workplace
https://osha.europa.eu/en/publications/articles/promoting-active-ageing-in-the-workplace
https://osha.europa.eu
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The international dimension

The interplay between the EU, its Mem-
ber States and international social and
employment law and policy takes a num-
ber of forms. These range from accession
and international conventions to formal
and informal relationships with global
institutions. At the very highest level this
interplay includes relationships with gov-
ernments of countries outside the EU and
action in international organisations.

On a global level the EU plays a key role in
encouraging the uptake of its values beyond
its borders and working with international
institutions to share best practices and
engage in mutual learning on employment
and social policies. It is amajor trading force
but also a union based on values such as
respect for human rights, and therefore it
seeks to ensure that globalisation of the
economy benefits all workers and citizens
and that economic development is socially
and environmentally sustainable. To this
end, the EU promotes intemational labour
standards and the Decent Work Agenda in
international forums and in its relations with
partner countries and regions, and shares
expertise or provides specific support to
them on many aspects of employment and
working conditions.

The EU notably cooperates with the
United States, China, Japan, India, Brazil,
Chile, and South Africa, in policy dialogue
and exchange of good practices — e.g. on
green jobs, skills and qualifications, social
protection, labour relations, inclusion and

Box 5.1 A level playing field across the
global economy

The globalised economy requires both
a level playing field and a shared
approach to common challenges.
Social development is part of
sustainable development and needs
to be underpinned by rights at work,
including health and safety standards.

International labour standards coherent
with European ones are important both
economically and socially. They aim

at creating decent work conditions for
all so that prosperity is fairly shared
and a race to the bottom on social

and labour standards is avoided.

The mutual sharing of experience

and best practices between the EU

and its partners plays an important role
in this respect.

poverty alleviation or on health and
safety at work. Dialogue also takes place
on an ad hoc basis with other important
global partners such as Canada and
within international organisations, such
as the United Nations.

The external dimension of EU employment
and social policy is being created in a number
of ways and on multiple levels of intensity.
For example, countries seeking to join the
European Union have to transpose the EU
acquis into their own national legal system,
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including in the field of employment, social
affairs and inclusion, by the time of acces-
sion. The EU helps them in this process
through policy dialogue and funding. The EU
also encourages them to develop employ-
ment and social policy reforms to promote
an inclusive and efficient labour market.
Under the European Neighbourhood Policy,
the EU works with the partners to develop
democratic, socially equitable and inclusive
societies, and offers its neighbours economic
integration, improved circulation of people
across borders, financial assistance and tech-
nical cooperation toward approximation with
EU standards (e.g. equal opportunities,
access to social services for all citizens,
observing healthy and safe working condi-
tions etc.).

Bilateral agreements, notably recently nego-
tiated trade agreements, also contain spe-
cific chapters on trade and sustainable
development with provisions on ratification
and effective implementation of interna-
tional core labour standards and on the pro-
motion of the ratification and application of
other up to date ILO conventions, as well as
monitoring mechanism involving social part-
ners and other civil society representatives.
These agreements promote high levels of
labour protection, Corporate Social Respon-
sibility and cooperation in @ number of areas
related to trade and labour. This is particularly
important as supply chains increasingly
become global, i.e. products and services
include components from increasingly many
countries.

Box 5.2 The EU’s active involvement with international organisations

and other regional bodies

Beyond bilateral relations with its
main trading and political partners,
the EU also works with the ILO, the
Council of Europe, the Organisation
for Economic Cooperation and
Development, the United Nations as
well as other forums. Consistency
between economic and social policies
is important and the EU is actively
involved in joint meetings with the
International Monetary Fund and the
ILO (the “Oslo process”), and in the
G-20. The ILO regional meeting for
Europe agreed in April 2013 in Oslo
to strengthen activities in those EU

Member States that are strongly
affected by the financial, economic
and social crisis.

The EU also cooperates on employment
and social issues with a number of
regional entities such as the Community
of Latin American and Caribbean States
(CELAC) with whom it has a constant
dialogue on social cohesion, or through
the Asia-Europe Meeting (ASEM), with
Asian countries very much interested in
the EU’s experience in areas including
social dialogue and health and safety
at work.




International conventions inspire and inform
EU social and employment law and policy
on many levels: the Treaties themselves,
legislation, the 1989 Community Charter of
the Fundamental Social Rights of Workers,
the EU Charter of Fundamental Rights and
the case law of the Court of Justice of the
European Union. The instruments most
commonly referred to as a source of social
and employment rights are the European
Social Charter and numerous Conventions
of the International Labour Organization
(see also Chapter 1).

The Union is required to have in mind fun-
damental social rights, such as those set
out in the Council of Europe’s European
Social Charter 1961 and the revised Charter
of 1996, when formulating and implement-
ing its sacial policy. The Community Charter
of the Fundamental Social Rights of Work-
ers, 1989, has taken source in the European
Social Charter while many of the provisions
of the more recent Charter of Fundamental
Rights of the European Union, accorded
Treaty status by the Treaty of Lisbon, cor-
respond to provisions of the European Con-
vention on Human Rights. The equal pay
provisions of the original EEC Treaty echo
those of Convention No 100 of the Interna-
tional Labour Organisation.

On the legislative front, Directive 94/33 on
the protection of young people at work,
and Directive 2003/38 on the organisation
of working time both state in their pream-
bles that account should be taken of the
principles of the ILO regarding the protec-
tion of young people at work and the
organisation of working time.
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Many aspects of the working conditions of
seafarers are established by Directive
2009/13, which implements an agreement
reached between EU sectoral social part-
ners and reflects the provisions of ILO
Maritime Labour Convention of 2006.
Directive 97/81 implementing the Euro-
pean social partners’ Framework Agree-
ment on Part-time Work was influenced by
ILO Convention No 175 (1588) on Part-
time Work. Both the Race Equality Directive
and the Employment Equality Directive
refer, in their respective preambles, to
a number of international conventions.

Box 5.3 Interpretation of international
conventions

The Court of Justice of the European
Union regularly uses interational
conventions while interpreting

and applying EU law. In Defrenne

v Sabena the Court referred to

Avrticle 2 of ILO Convention No 100
(1951) on equal pay in concluding that
Article 119 EC, now Article 157 TFEU,
should be interpreted in the light of
that provision to include the principle

of equal pay for work of equal value.

In Commission v United Kingdom

the Court interpreted the concepts of
‘health’ and ‘safety’ in Article 118a EC,
now Article 153 TFEU, in the light of
the meaning given to those concepts
in the preamble to the Constitution

of the World Health Organization
whose members comprise all the
Member States.
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Relationships with
international organisations

The EU has long-standing, strategic rela-
tionships with certain international organi-
sations including the ILO and the Council
of Europe, the OECD and the WHO. It has
also forged relations more recently with
other international organisations.

The objectives and the results of these
relationships are set out below.

The EU and the ILO

An exchange of letters in 1958 began what
has become an ever closer relationship
with the International Labour Organisation
(ILO). This exchange of letters is periodi-
cally renewed, the most recent being in
2001 and high level meetings set annual
priorities for cooperation.

185 countries are member of the ILO
which has a unique, tripartite structure that
brings together workers, employers and
governments. Each member country is rep-
resented by two government, one employer
and one worker representatives. Estab-
lished in 1919, it is the oldest United
Nations’ Specialised Agency and it is man-
dated to promote social justice. It devel-
ops, promotes and supervises labour
standards and provides technical assis-
tance to its members.

The co-operation between the ILO and the
EU is growing stronger both within and out-
side the EU. The EU actively participates in

discussions and negotiations at ILO meet-
ings in Geneva, notably on the adoption of
conventions, recommendations, resolutions
and other important texts. It notably con-
tributed to the adoption of the 2008 ILO
Declaration on Social Justice for Fair Glo-
balisation, of the 2012 framework for
action on fundamental principles and rights
at work and the 2013 framework for action
on social dialogue. The ILO contributes to
internal and external EU issues such as the
cooperation between the EU and other
regions and both develop joint projects
together in areas such as safety and health
at work, migrant domestic workers, measur-
ing decent work or the impact of trade on
employment.

Cooperation on a regional and country
level, under the strategic partnership, con-
sists of programmes and projects aimed
at promoting core labour standards, cor-
porate social responsibility, social dialogue,
poverty reduction and employment, migra-
tion and development. Gender equality
issues are to be addressed in all the areas
in which the partnership is active.

The Decent Work Agenda

The EU works with the ILO to promote
decent work for all both internally and in its
external relations. The Decent Work Agenda
is based on an integrated approach covering
productive and freely chosen employment,
full respect for rights at work including core
labour standards, social dialogue and social
protection which encompasses health and
safety at work. Anti-discrimination and
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Box 5.4 ILO and the European Union - a strategic partnership

In 2004 the ILO and the European
Commission further strengthened their
links through the establishment of

a strategic partnership in the field of
development cooperation. The purpose

of this partnership is to work together
towards the shared goal of reducing
poverty. This they set out to do by
strengthening the social dimension of
development cooperation through the
achievement of the UN’s Millennium

gender equality are cross-cutting issues.
The EU encourages and supports the world-
wide ratification and implementation of the
ILO fundamental Conventions.

The EU itself cannot ratify any ILO Conven-
tion because only States can be a party to
such conventions. On the other hand,
Member States need the green light of the
EU to ratify ILO Conventions, where parts
of these Conventions fall within EU
competence.

The ratification of ILO Conventions by EU
countries sends an important signal as to
the coherence of the Union’s policy in
improving labour standards worldwide.
Over the past decade the Council has
authorised member countries to ratify five
ILO Conventions, parts of which fell within
EU competence:

* The Seafarers’ Identity Documents Con-

vention No 185

* The Maritime Labour Convention, 2006
* The Work in Fishing Convention n°188

Development Goals and the Decent
Work Agenda.

The EU played a key role in cooperating
closely with emerging economies,
developing countries and social partners.
This is highlighted by its adoption of the
June 2008 ILO Declaration on Social
Justice for Fair Globalisation and of the
Global Jobs Pact in 2009. The later was
adopted unanimously at the ILO Summit
on the Global Jobs Crisis of June 2009.

e The Chemicals Convention n°170
¢ The Domestic Workers Convention n°189

By 1 January 2014, 20 EU Member States
had ratified the Maritime Labour Conven-
tion. This has contributed, to a significant
extent, to attaining the threshold of 30
ratifications needed to bring the Conven-
tion into force.

The EU sectoral social partners also con-
cluded an agreement on the Maritime
Labour Convention, which was implemented
as Council Directive 2009/13/EC. The Direc-
tive goes beyond the standards laid down
in the Convention by including more favour-
able conditions in areas such as health and
safety at work. The enforcement of the
Convention within the EU is also secured
through further EU legislation on flag State
and port State control, adopted in 2013, to
ensure that the Convention’s provisions are
applied and enforced on board all ships call-
ing at EU ports, regardless of the nationality
of the seafarers.
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The social partners have recently reached
an agreement on the transposition into EU
law of the Work in Fishing Convention, 188.
They have asked the Commission for an
implementation of their agreement by
directive. The Commission is currently
assessing this request.

In November 2012 the Commission pub-
lished a proposal for a Council Decision,
adopted by the Council in January 2014,
authorising the Member States to ratify ILO
Convention No, 170 concerning Safety in
the use of Chemicals at Work. The purpose
of this Convention is to reduce incidents of
chemically induced illnesses and injuries at
work, but its effect will be felt beyond the
workplace as compliance with its provisions
will enhance the protection of the general
public and the environment.

In March 2013 the European Commission
presented a proposal for a Council Deci-
sion, adopted by the Council in January
2014, authorising EU countries to ratify the
Convention concerning decent work for
domestic workers (Convention No 189
of 2011), which entered into force in Sep-
tember 2013. The provisions of the con-
vention are intended to help to curb the
abuse and exploitation of people perform-
ing work in or for a household within an
employment relationship.

ILO Member States ratifying the Convention
are required to take measures to ensure fair
and decent working conditions and to pre-
vent abuse, violence and child labour in
domestic employment. They must ensure
equal treatment between domestic workers

and other workers as regards compensation
and benefits, for example maternity bene-
fits. The Convention also introduces the
obligation to inform workers of the terms
and conditions of their employment. Further
provisions require that domestic workers are
protected against discrimination, are
offered decent living conditions and have
access to complaint mechanisms.

The EU and the Council
of Europe

The Council of Europe is an intergovernmen-
tal organisation. Founded in 1949, it seeks
to ensure that fundamental values such as
human rights, democracy and the rule of
law are respected throughout Europe. The
Council of Europe has 47 member countries
and represents 800 million people, thus
covering almost the entire European conti-
nent. All 28 EU countries are members.

As with the ILO, the framework for the
relationship between the EU and the Coun-
cil of Europe has been defined by means
of several exchanges of letters and is requ-
larly discussed in high-level meetings.

Since 1993, the Council of Europe and the
EU have developed Joint Programmes in
pursuit of common aims with regard to the
protection of fundamental rights, funda-
mental freedoms and the rule of law in
Europe. The European Commission and the
European Committee of Social Rights, the
supervisory system of the European Social
Charter, have intensified their dialogue on
social and economic rights.
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Box 5.5 Swift response to work place disasters and decent work deficits beyond the EU

In July 2013, in the wake of the

Rana Plaza factory collapse in which
more than a 1 000 workers died, the
EU, the government of Bangladesh
and the ILO accompanied by trade
unions, employers’ organisations and
other relevant stakeholders launched
a “sustainability compact™ This set out
time-bound commitments to improve
l[abour rights, working conditions,
factory safety and to promote
responsible business conduct in the
garment industry in Bangladesh. The
US associated itself with the initiative.

Amongst the concrete commitments
to achieve these aobjectives were

The EU and the OECD

The Organisation for European Economic
Development (OECD) is an international
organisation of developed countries sharing
a system of democratic government and
market economy. The OECD has 31 member
countries of which 21 are Member States of
the EU. The Organisation regularly publishes
studies and statistics in various policy areas
notably on its Member States.

Through the additional Protocol n°1,
annexed to the Convention of the Organi-
sation for Economic Cooperation and
Development (1960), signatory countries
decided that the European Union, through
the European Commission, would take part
in the work of the OECD.

the amendment of the Bangladeshi
labour law in July 2013 and its entry
into force by the end of the year; the
recruitment of 200 additional factory
inspectors by the end of 2013, and the
inspection of building and fire safety

in factories by 2014. In addition, to
date 150 major EU brands and buyers
of ready-made garment signed up to
the “accord on factory and building
safety” with international trade unions
(www.bangladeshaccord.org). This is

a concrete example of a comprehensive
and partnership approach involving all
stakeholders to promote better working
conditions across global supply chains.

Being a quasi-member of the OECD offers
many benefits to the EU, and especially to
EU countries which are not members of the
OECD in their own right. Through its surveys
of community policies and of the eurozone,
and its regular production of statistical
data and economic comparisons, the OECD
provides the material required to analyse
and monitor the EU’s economic, employ-
ment, social and environmental policies.
Thus, the EU can draw on the OECD’s
unique reservoir of expertise, including
peer reviews, and can access all of the
research and analysis conducted by the
Secretariat of the OECD.

Cooperation between the Commission’s DG
Employment, Social Affairs and Inclusion
and the OECD is based on annual High


www.bangladeshaccord.org
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Level Meetings and joint management
projects on different topics of mutual inter-
est, like quality jobs, skills, tax and benefits,
social protection and international migra-
tion. DG Employment represents the EU at
the OECD’s Employment, Labour Market

and Social Affairs Committee.

The United Nations

Whilst the EU’s has traditionally worked with
the ILO, the specialist UN agency, it has
increasingly forged contacts with the UN
itself, in particular the Commission for Social
Development. In 2012 Commissioner Andor
addressed the 50" Session of this UN body

on ‘youth employment issues’.

The EU is contributing to the ongoing
debate on the future Post-2015 Devel-
opment Agenda.The EU is of the position
that this framework should work towards
sustainable development to eradicate
poverty in all its dimensions, including
ending extreme poverty in a single genera-
tion, and to ensure sustainable prosperity
and well-being of all people within plan-
etary boundaries and integrate the three
interrelated dimensions of sustainable
development, (economic, social and envi-
ronmental) in a balanced way to ensure
basic living standards, including decent
work and social protection floors for all“.
Advocating for these objectives, the EU has
contributed to the work of the Open Work-

(4)  The Overarching Post 2015 Agenda - Council
conclusions, 25 June 2013
http://www.consilium.europa.eu/uedocs/cms
Data/docs/pressdata/EN/foraff/137606.pdf

ing Group on Sustainable Development
Goals, including in particular employment
and decent work for all, social protection,
youth, sustained and inclusive economic
growth and promoting equality, including
social equity.

The EU on the global stage

Trade agreements

The EU negotiates free trade agreements
with individual countries and regions which
now systematically contain a Chapter on
trade and sustainable development, i.e. on
labour and aspects relating to the environ-
ment which are important for, or affected
by, trade relations.

These chapters include the commitment of
the Parties to ratify and to effectively imple-
ment the ILO fundamental conventions, as
well as to promote the ratification and appli-
cation of other more recent ILO conventions.
The Parties also commit to strive towards
high levels of labour protection, to effectively
enforce their domestic labour legislation and
to refrain from lowering labour standards in
order to attract trade or investment. The
trade and sustainable development chapters
also envisage an overseeing mechanism
which —in addition to governments — involves
social partners and other civil society repre-
sentatives. The chapters also envisage the
promotion of Corporate Social Responsibility
and cooperation between the Parties in
a number of areas related to trade and
labour, including the Decent Work Agenda.


http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/EN/foraff/137606.pdf
http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/EN/foraff/137606.pdf

Box 5.6 A milestone in EU-UN relations

On 23 December 2010 the EU ratified
the United Nations Convention on the
Rights of Persons with Disabilities
(CRPD). This was an historic moment as
it was the first time that the EU became
a party to an international human rights
convention.

The Convention requires parties to take

all appropriate steps to ensure that
‘reasonable accommodation’ is provided
with respect to the right to liberty and
security of the person, the right to
education and the right to work and
employment. The definition of ‘reasonable
accommodation’ is stronger and wider
than that currently used in EU law.

‘Accommodation” means requiring the
necessary and appropriate modifications
and adjustments to the workplace and
the built environment to be made for
the purpose of ensuring persons with
disabilities the enjoyment or exercise on
an equal basis with others of all human
rights and fundamental freedoms.

Whilst the obligation of
‘accommodation’ will generally be
applicable to the physical environment,
the CJEU has recently held that, in the
context of the Framework Employment
Directive, it can be extended to the
adaption of working hours to enable

a disabled person to take up and
maintain employment. The obligation to
accommodate the disabled to ensure
their equal participation both in the
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world of work and beyond, to civil society
is not unlimited: it is subject to the
principle of proportionality. Alterations
and adaptations are required to be
made only where it is reasonable to
make them. The CRPD has had a major
influence on the content of the European
Disability Strategy 2010-2020, which
effectively implements the Convention in
the EU and brings consistency between
it and EU disability policy.

The EU and the World Health
Organisation (WHO)

The WHO regards the EU as an
important partner both in Europe and
beyond. Geographically, more than

half of the WHO's European Region’s
Member States belong to the EU or are
actively seeking to join it. The EU has

a strong voice on health matters both
within its borders and on a global level.
In March 2010, for example, the Council
adopted a position on the role of the EU
in global health to make its contribution
more effective, particularly in working
towards Millennium Development
Goals. The WHO'’s Representation to the
European Union works closely with the
European Commission, the Council, the
European Parliament and a number of
EU agencies working in the health area
such as the European Medicines Agency
(EMA), The European Centre for Disease
Prevention and Control (ECDC) and the
European Agency of Health and safety
at Work (EU-OSHA).
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Agreements containing such provisions have
been concluded with countries such as
Republic of Korea, Columbia and Peru, and
Central America and initialled with Singapore,
Georgia and the Republic of Moldova®. Many
more of these ‘new generation’ trade agree-
ments are being negotiated, notably with
India, Canada, the US, Mercosur, Malaysia,

Vietnam, Thailand, Japan and Morocco.

The EU also promotes core labour stand-
ards through trade by means of the Gen-
eralised System of Preferences (GSP)
which is a unilateral instrument whereby
the EU grants trade preferences in order to
facilitate access to the EU market for prod-
ucts originating in developing countries.
Respect for international core labour
standards is taken into consideration by
the EU when granting preferences under
GSP+ arrangement for sustainable devel-
opment and good governance. GSP+ ena-
bles the EU to grant additional preferences
to developing countries which are vulner-
able and which have ratified and are effec-
tively implementing international core
labour standards and other international
conventions in the area of human rights,

environment and good governance.

Bilateral cooperation

Increasingly, the EU is establishing bilateral
relations with regions or countries. The EU
closely involves EU sacial partners in this
outreach. Here is a rundown on some of

the key players.

(5)  Negotiations have also been concluded with
Ukraine and Armenia.

China

The EU has strong relations with China,
a country of some 1.3 billion inhabitants
and a major force in the global economy.
On the employment and social front, both
face a number of common challenges, for
example population ageing and the need
for adequate and sustainable support of
older people.

Both China and the EU have put in place
strategies to support the reintegration into
the labour market of vulnerable groups.
Both share a common interest in up-skill-
ing the workforce as a means to productiv-
ity growth and sustainable economic
development. In the long term, China and
the EU both face challenges linked to cli-
mate change. The movement towards
a low carbon economy is expected to
transform jobs and skills demand. The eco-
nomic potential of improvements in
resource-efficiency is significant but the
shortage of ‘green talent’ is a common
problem that needs to be addressed.

The European Commission services have
signed a number of Memoranda of
Understanding (MoU) in the field of
employment and social affairs with the
Chinese government, establishing regular
dialogues regarding employment policies,
occupational safety and health or social
security. MoUs have notably been signed
with the Chinese Ministry of Human
Resources and Social Security (2005), the
Chinese Academy of Social Sciences (2008)
and the Chinese State Administration for
Work Safety (2009), providing for the



organisation of annual meetings between
EU representatives and experts and Chinese
authorities to exchange good practices and
learn from each other’s experiences.

Japan

The European Commission has, since 1991,
established regular dialogue with Japan on
employment and social policies. More than
a dozen formal meetings (or Symposia)
have taken place between the EU and
Japan to discuss concerns of mutual inter-
est, such as employability, adaptability and
improvements in labour market functioning
as well as policy responses to demographic
challenges and the related issues of gender
equality, work/life balance and active age-
ing. The diversity of EU experience, and
a range of best practices to draw upon,
makes the EU an interesting interlocutor for
Japanese policy makers. In turn, the
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Japanese demographic situation, and the
wide range of public policies put in place in
response, is instructive for Europe.

India

A Memorandum of Understanding signed in
2006 set up the EU-India dialogue and coop-
eration on employment and social policy.
Until end of 2013 six joint seminars have
been held in which both sides exchange
experience and good practices. Participants
included officials, social partners, NGOs, aca-
demia and external experts form the EU and
India as well as ILO and OECD. The most
recent seminar was held in Brussels in June
2013. The subjects of the seminars covered:
skills development, training and employment;
social security and social protection, labour
relations and resolution of conflict; skills and
employment policy in the context of recovery
from the global jobs crisis; occupational
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health and safety. The seminars were always
held in a tripartite format. They were also
accompanied by tripartite programmes (vis-
its of workers’, employers’ and government
representatives from India to Europe and
vice versa).

Brazil

Social cohesion and employment are also
important areas of the EU-Brazil Joint
Action Plan 2012-2014.

In April 2008, the European Commission
signed a Memorandum of Understanding
with the Brazilian Ministry of Social Devel-
opment and Fight against Hunger and
Ministry for Social Security. On this basis,
the EU and Brazil have engaged in sharing
knowledge of legislation, policies and pro-
grammes in the social sector, exchanging
best practice in areas such as: human and
social development; poverty reduction; the
human right to adequate food; social inclu-
sion; inclusive labour markets; extending
social protection coverage; equal opportu-
nities and corporate social responsibility.
In April 2013, an EU-Brazil employment
dialogue focusing on health and safety at
work (in the construction sector) took place
in Brussels, Luxembourg and Bilbao.

Multilateral and regional
relations

Increasingly, the EU is forming multilat-
eral relations either at regional or insti-
tutional level. This enables the effective

externalisation of EU employment and
social policy and exchanges of mutual
learing and best practices.

EU involvement
in the Asia-Europe meeting

The EU is one of the most important trad-
ing partners for Asian countries. In 2012
Asian partners accounted for 29.8 % of EU
imports and 21.4 % of exports. Four Asian
countries are amongst the EU’s top ten
trading partners. China 12.5% takes the
top spot, followed by Japan (3.4 %), India
(2.2 %) and South Korea (2.2 %). Singapore
follows closely (1.5%). The EU is also
a major investor in Asia and is currently
finalising its commitment to the region for
the 2014-2020 period. This will see a con-
tinuation of the EU’'s engagement with
a particular focus on poverty eradication
through the Development Cooperation
Instrument.

The Asia-Europe Meeting (ASEM) has pro-
vided a forum for dialogue between Europe
and Asia since 1996. Together the mem-
bers represent around 58 % of the world’s
population, half of global GDP and more
than 60% of international commerce.
Heads of government meet every two
years to set the ASEM agenda. Each year
between the summits, over 50 ministerial
and officials’ meeting take place, main-
taining dialogue in a wide range of matters
including social values, employment and
global governance. Outside the govern-
ment-level meetings, ASEM brings together
lawmakers, businesses and civil society.



Over the last years, the employment and
social dimension have been very visible
within the Asia-Europe dialogue, high-
lighted by recent ASEM Summit conclu-
sions which reflected key messages
from labour ministers. The reqgular
Labour and Employment Ministers’
Meeting (LEMC) provides a platform for
dialogue and commitments in the areas
of employment, decent work/labour
standards, social protection and health
and safety at work.

Ministers also review the progress of
concrete ASEM employment and social
cooperation projects (such as symposia
or expert networking), for example in
areas of social protection and health and
safety at work. Each of these projects
has been hosted by one EU and one
Asian country, with support by the Euro-
pean Commission.

Regional dialogue within ASEM LEMC also
helps to shape debates at global level, for
example in the framework of the ILO.

During the 4" ASEM Labour and Employ-
ment Ministers’ Meeting in Hanoi in Octo-
ber 2012, ASEM partner countries agreed
on projects in five areas: Social Protection,
co-led by India and the Netherlands; Youth
Employment (China/Poland); Health and
Safety at Work (Malaysia, Korea/France);
Skills Policies (Philippines/Finland) and
Social Dialogue on working conditions —
(Indonesia/Belgium).
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EU involvement with Latin
America and Caribbean countries

The fight against poverty, inequality and
exclusion in order to reach or increase
social cohesion is a key policy priority of
the strategic partnership between the EU
and the Community of Latin American and
Caribbean States (CELAC).

In 2006, at the occasion of the 4" EU-Latin
America/Caribbean Summit held in Vienna,
the leaders of the two regions agreed to
periodically organise a Forum on Social
Cohesion. This stimulates policy dialogue
and cooperation between the EU, Latin
America and the Caribbean on equality,
eradication of poverty and social inclusion.
Now, the EU-CELAC Social Cohesion Forum
is a bi-regional event, which takes place
every two years in preparation of the EU-
CELAC Summit. The most recent one took
place in October 2012 in Argentina, focus-
ing on the coherence between economic
growth, employment and social inclusion,
youth employment, social protection and
green jobs.

G20

The EU has played a leading role in bring-
ing employment and social policies issues
to the heart of the G20. Since April 2010,
G20 Labour and Economic Ministers have
met every year. Despite the wide diversity
of challenges across the G20 countries,
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(developed countries being concerned pri-
marily with job creation and employment
whilst emerging economies have focused
on reducing the size of the informal labour
market), consensus was reached on com-
mon priorities.

The European Commission has contributed
to the G20 agenda with policies such as
the Employment Package and the Youth
Guarantee.

The EU also encourages its social partners
to develop the social and employment
dimension of the G20 by exchanging best
practices on priorities such as promoting
quality jobs for youth by boosting eco-
nomic demand and developing apprentice-
ship schemes or developing safer
workplaces.

Another key priority is better coherence
between macroeconomic, employment
and social policies. The first ever joint
meeting of G20 Finance and Labour Min-
isters on 19 July 2013 in Moscow was an
important step forward in this regard.

Aligning European and global
approaches to Corporate Social
Responsibility

Internationally recognised Corporate Social
Responsibility (CSR) guidelines and princi-
ples cover issues related, among other
things, to human rights, international core

labour standards, environment protection
and good governance.

The Commission promotes CSR through
its external policies and endeavours to
disseminate internationally recognised
CSR guidelines and principles more
widely. It does this though its trade and
development agreements but also pro-
poses to address CSR issues in estab-
lished dialogues with partner countries
and regions.

The renewed EU Strategy 2011-2014 for
Corporate Social Responsibility (CSR) pro-
motes respect for internationally recognised
principles and guidelines on CSR, requiring
EU enterprises to renew their efforts in
respect of these. The Commission intends
to monitor the commitment made by Euro-
pean enterprises with more than 1000
employees, to incorporate internationally
recognised CSR principles and guidelines. At
the same time it invites all European enter-
prises to make a commitment by 2014, to
take account of one of the following sets of
principles and guidelines when developing
their approach to CSR: the UN Global Com-
pact, the OECD Guidelines for Multinational
Enterprises or the I1SO 26000 Guidance
Standard on Social Responsibility. At the
same time the Commission invites all Euro-
pean-based multinational enterprises to
make a commitment by 2014 to respect
the ILO Tripartite Declaration of Principles
Conceming Multinational Enterprises and
Social Policy.



The UN Guiding Principles on Business and
Human Rights cover three pillars: the duty
of the state to respect human rights; the
corporate responsibility to respect human
rights and the need for access to an effec-
tive remedy. In 2013, the Commission
published human rights guidance for three
industrial sectors, as well as guidance for
small and medium sized enterprises based
on the UN Guiding Principles.

The external dimension of EU
social security coordination

In a globalised economic environ-
ment, labour mobility both within the
EU and between the EU and the rest
of the world is a growing reality and
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necessity. Social security coordination is
a system of rules aimed at facilitating
such mability. The EU has a system of
social security coordination dating from
1959. It ensures that people who exer-
cise their right of free movement do not
loose acquired social security rights, or
rights in the process of being acquired.
It guarantees social security benefits
can be exported beyond the national
territory to wherever the claimant or
his family is residing. It is a vital tool
in achieving free movement. A 2010
Regulation extends the co-ordination to
third country (non-EU) nationals legally
resident in the EU who move within the
EU. The family members and survivors
of such people are also covered if they
are in the EU.
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Whilst the social security rights of EU
nationals moving within the EU are
coordinated, social security coordina-
tion with the rest of the world has hith-
erto been organised in two ways: either
through association agreements, which
govern the co-ordination of social secu-
rity rules for workers and their families
who move between an EU country and
the associated country, or, in the case of
countries with which the EU has no asso-
ciation agreement, bilateral agreements
between Member States and selected
non-EU countries.

This fragmented approach is somewhat
unsatisfactory as it leads to an incom-
plete network of agreements with vari-
able content. The EU is presently
developing a fresh approach to social
security coordination with countries out-
side the Union, also known as ‘third coun-
tries’. In March 2012, the Commission
adopted a Communication on the external
dimension of EU social security coordina-
tion. It recognises the Member States’
competence in concluding bilateral agree-
ments on social security but it also high-
lights the challenges which a complex

web of bilateral agreements means for
workers and businesses.

The Commission would like to see enhanced
cooperation between the Member States
and increasing transparency about the
agreements they have entered into. It has
also invited the Member States to explore
a possibility of EU social security agree-
ments, in particular with the EU’s strategic
partners, with whom there are significant
movements of labour. Given its long and
unique experience of social security coordi-
nation among Member States, the EU has
also been contributing to evolving interna-
tional discussions on cross-border social
security matters, whose impartance is rising
as transnational moverment of warkers and
their families grows with globalisation.

The ILO International Labour Conference
of 2011 called upon ILO Member States
to consider concluding agreements to pro-
vide equality of treatment for migrant
workers, as well as access to social secu-
rity rights, and their preservation and/or
portability. Discussion on social protection
norms and social security coordination with
other regions of the world is growing.
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Contribution from the ILO

Guy Ryder, ILO Director-General
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Is the EU still a leader in promoting
decent work across emerging markets
and developing economies? Could it do
more for the rest of the world?

Among all regions, the EU still enjoys the
most comprehensive institutions for labour
market policies and social protection. It is
also a leader in terms of ratification of
international labour standards. Historically,
these policies have served the region well
in terms of ensuring high living standards,
fair distribution of the gains from economic
growth and stable political systems. This is
why other regions have long regarded the
European approach to labour market and
social policies as a model.

However, in recent years, the European
social model has been challenged on
the grounds it would hamper external

competitiveness while also entailing
excessive costs to the public purse. This
is particularly the case in countries that
have been strongly hit by the crisis —
Greece, Ireland, Portugal, Spain and a
number of Baltic and Eastern European
countries. But the challenge goes beyond
these countries.

It is therefore crucial to reaffirm the rel-
evance of decent work goals for the EU.
Of course social protection and labour
market institutions need to be effective
and reforms are needed in some countries.
However such reforms should not mean
dismantlement but strengthen the Euro-
pean social model by facilitating its adap-
tation to the new economic environment
and ensuring its long term sustainability. A
recent ILO report on Portugal, well received
by government, employers and workers,
provides a case in point.

What changes in labour law and work-
ing conditions in Europe do you expect
to result from the on-going negotiations
of free trade agreements such as the
Transatlantic Trade and Investment Part-
nership between the EU and the US?

Past experience shows that gains expected
from trade agreements do not necessar-
ily translate into improved working condi-
tions and higher incomes for the majority
of people. They often lead to job gains
in some sectors and job losses, as well
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as deteriorated working conditions, in
other sectors. Likewise, trade agreements
may exacerbate income inequalities. It
is therefore crucial to devote particular
attention to these issues in the context
of EU-US negotiations, which are likely
to affect job-rich service sectors. So the
size of employment effects are likely to
be much larger than in the case of North-
South agreements, which typically focus
on manufacturing and, to some extent,

agricultural products.

It is therefore essential to put in place
policy measures that magnify the posi-
tive impacts of trade agreements and
reduce social costs. Well-designed labour
regulations and social protection as well as
skills training are of paramount importance
in this respect. Social dialogue during the
various phases of the agreement is crucial
to help ensure agreements are beneficial

to all concerned.

Both the US and the EU have a tradition
of including labour provisions in their bilat-
eral and regional trade arrangements. The
Transatlantic Trade and Investment Part-
nership (TTIP) negotiations are an oppor-
tunity to set an example and enhance
global coherence on the inclusion of labour
considerations in international trade and
investment relations. The ILO, which has
recently published a mapping of labour
provisions in trade agreements, stands

ready to support that process.

Are EU labour law, workers’ rights and
quality of working conditions under
threat because of persistently growing
differences between EU countries’ eco-
nomic situations?

European Union Labour Law remains one
of the most advanced in the world, with
more than 80 directives or legislative
instruments covering movement of labour;
workers’ rights; equal opportunities for
women and men; and health and safety.

However the global economic and jobs
crisis has led to a growing North-South
divide across European Member States.
Harsh austerity measures implemented in
Southern Europe have in some countries
led to a continued deterioration of workers’
rights and working conditions.

The crisis has induced a large-scale dereg-
ulation of labour law in Europe; reforms
have rendered existing labour law provi-
sions more flexible and loosened mini-
mum standards. Greater flexibility has led
in most countries to an increased share
of non-standard employment, higher job
insecurity, and did not lead to an improve-
ment on the employment front.

Basic workers’ rights have been another
victim of the crisis, including limitations on
the right to strike in @ number of countries.
In addition the weakening or dismantling of
national and sector-level bargaining in the



majority of countries in Southern Europe
has led to the rapid decline in collective
bargaining coverage.

A large number of legislative changes
have been introduced with only limited
social dialogue.

The result of these changes has been a
degradation of working conditions: rising
job insecurity, less choice for workers, wage
freezes and wage cuts. Increased layoffs
have also led to greater work intensity and
increasing stress and depression at work.
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In contrast, countries in Northern Europe
have fared better, mainly through the use
of social dialogue to negotiate short time
working schemes as an alternative to lay-
offs. In some of these countries, social
partners continue to be con