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yeals later, at its 129% Session (H’elsmkl, May 201é), the
Committee of Mimster \ , Il / 1 IJ 4 | \
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that social justice 1Js alll indicator of a healthy democracy V\}hene
social rights are disregarded, the link between people and
elected representatives erodes. That is why the increased

ine quality we face today is a major challenge for Europe.

The publication of the present Steering Committee for Human
Rights (CDDH) report on social rights is therefore particulady
opportune.

The CDDH has drawn up a sound analysis of the Council of
Europe legal frame work for the protection of social rights. It has
also identified good practices and proposals with a view to
improving the implementation of social rights in Europe. This
includes ideas to facilitate the relationship between the treaty
system of the European Social Charter with other European or
global instruments for the protection of social rights.

| 4 r [ |
Pmsndency, goifemments have almady started tflelr reflection on
possible measures to improve the protection of social rights in
Europe and for the better functioning of the treaty system of the
Charter. I welcome this.



The protection and promotion of social rights constitute a
continuing challenge for our societies, and I hope that the
Council of Europe and each of its member states will continue to
co-operate more closely in this area so that the improvements
proposed in this report become a reality.

Thorbjgm Jagland
Secretary General of the Council of Europe
Strasbourg, 5 September 2019
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EXECUTIVE SUMMARY

1. The present report has been drawn up following the
mandate given by the Committee of Ministers to the Steering
rr v r ) I I

of the legal frame work of the Council of Eunope for the pnotectlon

| v ! I
| r

2. Following an Introduction, the Analysis describes the
legal framewoik of the Council of Europe for the protection of
social rights, both by the European Social Charter (the (revised)
Charter') and by the European Convention on Human Rights
(the Convention) (partD). It then gives an overview over the
| , v! I . I oy [
Sec'netzllry éeneral, the Clommittee ! ofI Ministers, the
Padiamentary Assembly, the Congress of Local and Regional
Authorities, the Commissioner for Human Rights and the
Conference of INGOs (part II). Furthemore, as a number of non-
Council of Europe actors can equally adopt measures which
concem or have an impact on the protection of social rights
within the Council of Europe, short consideration is also given to
actions outside the Council, taken by the European Union (EU),
other intemational instruments and organisations or inte mational
worker ‘ vl 1. i conceming the social
rights protected within this mganlsatlon (part I). Finally, some
conclusive remarks are made.

Introduction

3. The Analysis recalls the terms of reference received by
the CDDH from the Committee of Ministers and the methodology
followed. It then presents a short review of the background to the
prote ction of social rights within the Council of Europe. It recalls
the indivisibility of all human rights, be they civil, political,
economic, social or cultural, and the interdependence of these
rights. It further refers to the context in which it was drawn up, in

1 | I r .\ [ ST Voo | /)
Social Charter as‘ adopted in 1961 andfor the European Social Chalter as
revised in 1996.

8



which the economic crisis and austerity measures were found by
a number of Council of Europe organs and institutions to have
had an impact on the protection particulady of social rights and
social cohesion in its Member States. Furthemmore, the social
rights protection within the Council has to take into account the
intermational context in which it operates and the need to
increase the synergy between the (revised) Charter and the
European Union legislation or policy.

L The legal framework of the Council of Europe for the
protection of social rights

4. | | . I | | I .

protection of social Ilights not:‘zlbly ll)y two comple'melntary n%aties,
the European Social Charter and the European Convention on
Human Rights.

5. As for the treaty system of the European Social Charter, it
is noted that the (revised) Charteris currently in force in 43 out of
the 47 Member States of the Council of Europe. Nine Member
States are bound only by the original 1961 Charter, the other 34
Member States are bound by the 1996 Revised Charter.
Furthermore, 15 Member States are cumrently bound by the 1995
Additional Protocol Providing for a System of Collective
Complaints.

6. The 1961 Charter comprises, in particular, the right to
work (including just, safe and healthy working conditions and a
fair remuneration  Articles 1 4), the rights to organise and
bargain collectively (Articles 5 and 6), the rights to vocational
guidance and training (Articles 9 10), the rights to protection of
health, to social security, social and medical assistance and to
benefit from social welfare services (Articles 11 14) and rights
providing specific protection for young persons (Articles 7 and
17), employed women (Articles 8 and 17), persons with
disabilities (Article 15), families (Article 16) and migrant workers
(Articles 18 19). The new rights contained in the Revised
Charter comprise, in particular, the right to protection against
poverty and social exclusion (Article 30), the right to housing
(Article 31), the right to protection in cases of termination of
9



employment (Article 24), the right to dignity at work (Article 26),
the rights of workers with family responsibilities to equal
opportunities and equal treatment (Article 27) and rights of

rlro i Py ‘v 'i (Article 28).

7. Unlike the Convention, the (revised) Charter is based on

o [ 4 . [
allows States to choose to a certain extent the pr(l)vlisions thley
are willing to accept as obligations under intemational law.
Compliance with the provisions of the (revised) Charter is
monitored by the Committee of Inde pendent Experts also known
as the European Committee of Social Rights (ECSR), the
Govemmental Committee of the European Social Charter and
the European Code of Social Security (Govemmental
Committee) and the Committee of Ministers in the State reporting
procedure and by the ECSR in the collective complaints
procedure.

8. Some national courts have applied provisions of the
(revised) Charter in their decisions in recent years and some
States have undertaken significant reforms further to ECSR
decisions or conclusions.

9. The Convention, which has been ratified by all 47 Council
of Europe Member States, and its Protocols, while essentially
protecting civil and political rights, directly protects a few rights
which can also be classified as containing aspects of social
rights, namely the prohibition of slavery and forced labour (Article
4), freedom of association (Article 11) and the right to education
(Article 2 of Protocol No. 1). Moreover, a number of further rights
laid down in the Convention and its Protocols, while not being
social, economic or cultural rights as such, extend into the
sphere of social rights by the interpretation given to these
provisions by the European Court of Human Rights (the Court)
and are thus indirectly protected by the Convention. These
include the right to life (Article 2), the prohibition of torture and
inhuman or degrading treatment (Article 3), the right to a fair trial
(Article 6), the right to respect for private and family life (Article
8), freedom of thought, conscience and religion (Article 9),
freedom of expression (Article 10), the protection of property

10



(Article 1 of Protocol No. 1) and the prohibition of discrimination
(Article 14 and Article 1 of Protocol No. 12). The

undertaking to abide by the binding judgments of the Court,
which comprises an obligation to imple ment appropriate general

4 v I \ [ I 2 B I | I
‘ r
finding of a violation also in respect of other persons in the
a |i . i ) I 'I | A N 6 i |
field of social rights.

IL The Council of Europe further action for social rights

10. The Secretaly General of the Council of Europe launched
Vo, di ! strengthening the
treaty system of the Eumpean éocml dhal{er within the Council
of Europe and in its relationship with the law of the European
Union and has been pursued, inter alia, by a number of high-
level conferences since then. As to the follow-up given to date to
the process by the Council of Europe Member States, it was
noted that only Greece ratified the Revised Charter since then;
no further State ratified the 1995 Additional Protocol Providing for
a System of Collective Complaints. Belgium and Ukraine,
however, accepted new provisions of the Revised Charter after
the launch of the Turin process. As for the compliance of
Member States with the requirements under the (revised)
Charter, while there were conclusions of non-conformity with the
(revised) Charter in roughly one third of the situations examined
in the past four years, some positive developments could e qually
be noted.

11. The Committee of Ministers, in addition to its role in the
process of the implementation of the social rights enshrined in
the (revised) Charter, adopted a number of recommendations
and other instruments aimed at reinforcing social rights in the
past years. These included an Action Plan for Social Cohesion,
guidelines on improving the situation of low-income workers, the
promotion of human rights of older persons or the access of
young people from disadvantaged neighbourhoods to social

11



rights. The Committee of Ministers, which had expressed its
resolve to secure the effectiveness of the (revised) Charter in its
2011 Declaration marking Voo % anniversary,
regulady invites Member States which have not yet done so to
consider ratifying the Revised Charter and its Protocols.

12. The Padiamentary Assembly addressed social rights-
related issues in numerous recent Resolutions and
Recommendations, covering subjects including employment
rights of domestic workers, access to health care for children,
equality and inclusion for persons with disabilities or protection of
| oy I n . 1. | I | L.
L .I o) '\ ‘.I h!
(revised) Charter W.I:IS not fuh‘y Iexploited in paltilcular as
ratifications were still pending from several Member States.

13. The Congress of Local and Regional Authorities,
representing authorities for which social rights play an important
role in the day-to-day decision-making, has equally adopted
Resolutions covering social rights subjects such as employment
and vulnerable groups, access to public spaces of persons with
disabilities or access to social rights for migrants.

14. The Commissioner for Human Rights regulady meets
individuals experencing difficulties in exercising their social
rights in the course of field visits in the context of his country
work. A number of his recent country reports, Human Rights
Comments and Issue Papers have dealt with social rights
including the right to work, education and health care. He often
covered subjects conceming the access of specific groups
including children, women, eldedy persons, persons with
disabilities or migrants to social rights. He equally expressed full

! [ I AN P 4
’ ri r
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15. The Conference of INGOs equally conducted work on a
number of specific social rights issues, adopted
recommendations and issued publications, inter alia, on the
violation of economic, social and cultural rights by austerity
measures and the fight against poverty and social exclusion. It
Yo, | - . YL ,
cneatedla ém‘n’dination Conllmittee io worik on a yplermanent basis'
with the INGOs on the promotion of this process.

L Actions outside the Council of Europe concerning the
social rights protected within the Council

16. Certain non-Council of Europe actors can equally adopt
measures which concem or have an impact on the protection of
social rights within the Council of Europe, particulady by the
European Social Charter.

17. As regards the European Union, the Council of the EU,
the European Padiament and the Commission proclaimed the
European Pillar of Social Rights in November 2017, the objective
of which is to contribute to social progress by supporting fair and
we ll-functioning labour markets and welfare systems; the Pillar
refers, inter alia, to the European Social Charter. Moreover, the
European Padiament and the EU Agency for Fundamental
Rights both made suggestions to the EU Member States
conceming social rights protected, inter alia, by the European
Social Charter.

18. The (revised) Charter is further interpreted, inter alia, in
the light of other intemational treaties elaborated in different
intemational organisations, particulady instruments of the
Intemational Labour Organis ation.

19. It is noted that certain intemational organisations of
workers and employers have a prvileged role in both the
reporting and the collective complaints procedure under the
(revised) Charter. The European Trade Union Confederation
(ETUC), in particular, has further launched campaigns in the field
of social rights, particulady trade union rights, including those
protected by the (revised) Charter.

13



Conclusive remarks

20. The Analysis concludes that there has been a constant
development in the protection of social rights within the legal
framework of the Council of Europe, both under the (revised)
Charter and under the Convention. Both the imple mentation of
| . | - | | I
judgments have led fo a number of Amendments in national law
and practice which enhanced social rights protection in the
Council of Europe Member States.

21. The impact of the (revised) Charter which contains a
comprehensive social rights catalogue is | R |
[ 4 . oL | |
only 43 of the 47 Council of Eumlpe Member State's are bond by
the (revised) Charter (nine States are bound only by the original
1961 Charter, the other 34 Member States are bound by the
1996 Revised Charter) and only 15 States by the 1995 Additional
Protocol Providing for a System of Collective Complaints. It can
be noted that the scope of the Charter is limited in terms of the
persons protected by it (paragraph 1 of the Appendix to the
Charter). It has further been advanced by some that the impact
of the Charter system for the protection of social rights is
restricted by the limited scope of application of the Charter in
terms of the persons protected by it. However, others have
raised that it has not been analysed if and to what extent this
restricts the effective protection of social rights in view of the

prote ction under other ins truments.

22, i | S | _r | Car
strengthening the treaty system of the European Social bhalter,
one State (Greece) ratified the Revised Charter. The number of
collective complaints lodged rose in the past years.

14



23. It is recalled, finally, that in accordance with the mandate
given by the Committee of Ministers to the CDDH for the
biennium 2018 2019 in the field of social rights, the CDDH, on
the basis of the present Analysis as well as other relevant
sources, shall identify good practices and make, as approprate,
proposals with a view to improving the implementation of social
rights and to facilitate in particular the relationship between the
Council of Europe instruments and other instruments for the
protection of social rights. These issues shall be addressed in a
further re port.

15



INTRODUCTION

24, The present analysis of the legal framework of the
Council of Europe for the protection of social rights in Europe has
been drawn up in accordance with the mandate given by the
Commiittee of Ministers to the CDDH in the field of social rights.
The following introduction shall first set out the terms of
reference received and the methodology followed by the CDDH
and its Drafting Group on Social Rights (CDDH-SOC). It shall
further review the background to the protection of social rights
within the Council of Europe against which it has been prepared.
It recalls the indivisibility of all human rights, be they civil,
political, economic, social or cultural, and the interdependence of
these rights. Reference is further made to the context in which
the Analysis was drawn up, in which the economic crisis was
found by a number of Council of Europe organs and ins titutions
to have had an impact on the protection particulady of social
rights and on social cohesion in its Member States. Sight may
further not be lost of the fact that the social rights protection
within the Council has to take into account the intemational
context in which it operates and notably has to ensure coherence
and create synergies with the standards of European Union law
in this field.

1. Terms of reference received and methodology
followed

25. The Committee of Ministers, at its 1241 meeting of 24
26 November 2015, adopted the terms of reference of the
Steering Committee for Human Rights (CDDH) and entrusted it
with the following tasks in the field of social rights:

16



(ii) On this basis, identify good practices and make, as
appropriate, proposals with a view to improving the
implementation of social rights and to facilitate in
particular the relationship between the varous
European instruments for the protection of social rights
(deadline: 31 2

26. In order to camry out its work, the CDDH set up a Drafting
Group on Social Rights (CDDH-SOC) chaired by Mr Vit A.
SCHORM (Czech Republic) and assigned a Rapporteur, Ms
\ | I [ A R I \ .
Committee for Human nglilts (CDDH) on the legal frame work of
| | I 1 I . I A I v
by the 'Ralpporte'ur notably took intd account the contributions‘
received from various actors and organs of the Council of Europe
having a mandate relating to social rights.® This initial re port was
examined by the CDDH-SOC during its 1% meeting (19 21 April
2017)* and then by the CDDH during its 87™ meeting (6 9 June
2017). The CDDH gave further instructions regarding the report
in its 87" and 88" meetings in June and December 2017.°
Furthermore, several contributions were made by Member

I [ I I I | 6
I [

27. At its 1300"™ meeting of 21 23 November 2017, the
rr Lo | [ 4 o

for the biennium 2018 201‘9 in \;vhich it again charged the CDDH

with the following task in the field of social rights:

2 See document CM(2015)131-addfinal.
3 The following entities have been asked for contributions: the Registry of the
European Court of Human Rights, the Departments for the Execution of
Judgments of the European Court of Human Rights and of the European Social
Charter, the Secretarats of the Padiamentary Assembly and of the Congress of
Local and Regional Authorities, the Conference of INGOs and the Office of the
Commissioner for Human Rights. In addition, contributions have been received
from the European Network of National Human Rights Institutions (ENNHRI)
and the European Trade Union Confederation (ETUC).
4 See for the meeting re port document CDDH-SOC(2017)R1.
5 See for the report of the 87" meeting in June 2017 CDDH(2017)R87, §§ 30
38 and for the report of the 88" meeting in December 2017 CDDH(2017)R8S8,
§§ 13 15 and Appendix IV.
¢ See CDDH-SOC(2017)003 and CDDH-SOC(2018)05.

17




framework of the Council of Europe for the
protection of social rights in Europe, identify good
practices and make, as appropriate, proposals
with a view to improving the implementation of
social rights and to facilitate in particular the
relationship between the Council of Europe
instruments with other instruments for the
pmtection of social rights (deadline: 31 December

28. The present Analysis has been drawn up on the basis of
the above-mentioned initial report prepared by the Rapporteur,
having regard, in particular, to the national contributions
received. It represents the answer of the CDDH to the (initially
first) part of its mandate to provide an analysis of the legal
frame work of the Council of Europe for the protection of social
rights in Europe. It describes the protection of social rights in
Europe notably by the European Social Charter and by the
European Convention on Human Rights (part I) and sets out the
further action taken by the organs and institutions of the Council
of Europe other than the European Court of Human Rights and
the European Committee of Social Rights in the field of social
rights (part II). Moreover, as a number of non-Council of Europe
actors can also take measures which concem or have an impact
on the protection of social rights within the Council of Europe,
short consideration is further given to actions outside the Council
conceming the social rights protected within this organisation
(part Il). The Analysis is terminated by conclusive remarks.

2. Review of the background

a) Indivisibility and interdependence of human
rights

29. The Universal Declaration of Human Rights, proclaimed
by the United Nations General Assembly on 10 December 1948,
is a catalogue of all the fundamental rights recognised by the
intemational community so as to ensure the dignity of every

7 Document CM(2017)131-addfinal.
18



individual. It contains both civil and political rights and social,
economic and cultural rights (see Articles 22 26 of the
Declaration) in the same instrument.®

30. Within the Council of Europe, however, the Universal
Declaration has been implemented through the creation of two
separate treaties: the Convention (1950) and the Charter (1961).
31. The same distinction was drawn at the United Nations
level where two separate Intermational Covenants were adopted
in 1966, namely the Intemational Covenant on Civil and Political
Rights (ICCPR) and the Intemational Covenant on Economic,
Social and Cultural Rights (ICESCR). It is worth recalling the
adoption in 2008 of an Optional Protocol to the ICES CR which
reaffiimed the indivisibility and interdependence of all human
rights and, as does the First Optional Protocol to the ICCPR,
provides for the possibility for individuals to submit
communications alleging violations of the rights set forth in the
respective Covenant.

32. At the 1993 Word Conference on Human Rights held in
Vienna, the inte mational community reiterated its commitment to
the principles contained in the Universal Declaration of Human
Rights which .is the source of inspiration and has been the basis
for the United Nations in making advances in standard setting as
contained in the existing inte mational human rights instruments,
in particular the Intemational Covenant on Civil and Political
Rights and the Intemational Covenant on Economic, Social and

I / | .V .? The Conference reaffimed in paragraph 5 of
the Vienna Declaration:

All human rights are universal, indivisible and
interde pendent and interrelated. The inte mational
community must treat human rights globally in a
fair and e qual manner, on the same footing, and

8 See . | . . General Assembly Resolution 217 A.

9 Vienna Declaration and Programme of Action, adopted by the Wond
Conference on Human Rights in Vienna on 25 June 1993, 8% preambular
paragraph.
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with the same emphasis. While the significance of
national and regional particularities and varous
historical, cultural and religious backgrounds must
be bome in mind, it is the duty of States,
regardless of their political, economic and cultural
systems, to promote and protect all human rights
and fundamental freedoms. °

33. The principles of indivisibility and interdependence of
human rights have been highlighted regulady within the Council
of Europe.!! The indivisibility of human rights has expressly been
referred to, in particular, in the Preamble to the Revised
European Social Charter (4™ Recital):

Recalling that the Ministerial Conference on
Human Rights held in Rome on 5 November 1990

nature of all human nghts be they civil, political,
economic,

b) Social rights and socio-economic changes

34. The recent years were marked by the impact of the
economic crisis and the comresponding austerity measures on the
enjoyment of a wide range of economic, social and cultural
rights. That impact was felt diffe rently in Europe from one country
to another. The problems linked to the crisis and austerity
measures, while not having been created by the crisis, seem to
have been exacerbated rather than caused by the crisis.!?

0 Vienna Declaration and Programme of Action, adopted by the Word
Conference on Human Rights in Vienna on 25 June 1993.

11 See, for example, the Declaration of the Committee of Ministers on the 50th
anniversary of the European Social Charter, adopted by the Committee of
Ministers on 12 October 2011 at the 1123™ r . | I
12 See European Social Charter (revised) of 3 May 1996, ETJS No. 163
13 See for this view the CDDH L ” .The impact of the economic
crisis and austerity measures on human rights in Europe - | | \
CDDH on 11 December 2015, paragraph 3.

20
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35. A 2015 | A .

.. 4 . . e i ii
activities as well as on the revision of existing instruments to deal
with the impact of the economic crisis on human rights in

I . N PR A 4 | | A I,
measures on human 11 . r T L |

. . . | r. . | |

economic crisis on human nghts in specific areas.' It found that
a number of different Council of Europe organs and bodies had
concluded that the crisis had had an impact on human, and in
particular social rights in the fields of access to justice and a fair
trial and that certain groups of persons, including women,
children and young persons as well as prisoners, migrant
workers and asylum seekers were often particulady affected by
the economic crisis and reduced State resources, which had
further repercussions on the social cohesion in the Council of
Europe Member States.!®

36. It should be noted that State Parties to the Charter made
serious and considered efforts to mitigate the adverse social
consequences of the economic crisis in compliance with their
obligation laid down in Part 1 of the (revised) Charter in which
A [ I, \ N A [ . »

pursued by all appmplriate means, both nalltional anld inteI mational
in ' 1 o\ P li i ‘i“ -.vi!

U I A R A .
[ (. I (I

37. As for the views of the various Council of Europe bodies
and instances on the impact of the economic crisis on
fundamental social rights, the following notes are non-
exhaustive.

38. Both in the framework of the reporting and the collective
complaint procedure, the ECSR expressed its views on the
protection of social rights in times of economic crisis. In the
general introduction to its Conclusions 2009, the ECSR stated
that the implementation of the social rights guaranteed by the
Charter had acquired greater importance in a context of global
economic crisis:

14 See ibid., paragraphs 1 and 20 etseq.
15 See ibid., paragraphs 20 38.
21



.The severe financial and economic crisis that broke in
2008 and 2009 has already had significant implications
on social rights, in particular those relating to the

A of une mployment
is presenting a challenge to social security and social
assistance systenvls as the number ,ot" bene ficiaries

Lol i i
recalls that under the Charter the Parties have
accepted to pursue by all appropriate means, the
attainment of conditions in which inter alia the right to
health, the right to social security, the right to social
and medical assistance and the right to benefit from
social welfare services may be effectively realised.
From this point of view, the Committee considers that
the economic crisis should not have as a consequence
the reduction of the protection of the rights recognized
by the Charter. Hence, the governments are bound to
take all necessary steps to ensure that the rights of the
Charter are effectively guaranteed at a period of time

when beneficiaries need the protection most. °

39. But also in relation to its examination of thematic rights
for example relating to health, social security and social
protection, the ECSR conclusions are testimony to the effects of
the crisis and austerity policies as the number of findings of non-
conformity found is higher than before the crisis arose, in
particular in relation to, for instance, inadequate levels of social
security benefits (disproportionately affecting the poor,
unemployed, eldedy and sick persons or putting growing
pressure on health care systems).!”

16 Conclusions 2009: General introduction, op. cit.:
http://hudoc.esc.coe.int/eng#.
17 ECSR Conclusions 2013 and Vo . In . N

I, o .
I | i |
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40. The ECSR has had to deal with a number of collective
complaints regarding the effects of austerity measures on the
implementation of the Charter, all of them directed against
Greece.'® In its decisions on the merits of Complaints Nos. 65-66
the ECSR noted amongst others that’

.

.. In its decisions on the merits of
Complaints Nos. 76-80/2,01'2, the ECSR found

i

" and that

18 General Federation of employees of the national electric power corporation
(GENOP- | ‘r i I ! iI | S | .
(ADEDY) v. Greece, Complaints Nos. 65-66/2011, éecision on the merits 01’ 23
May 2012 (violations of Article 4 §§ 1 and 4 because changes to the Labour
Code provided for the option of dismissing workers up to one year from their
hiring without having to give grounds and the introduction of pay for young
workers up to the age of 25 that was significantly less than that of older
workers); Federation of employed pensioners of Greece (IKA-ETAM) v.
Greece, Complaint No. 76/2012, Panhellenic Federation of Public Service
Pensioners (POPS) v. Greece, Complaint No. 77/2012, A .

the Athens-Piraeus Electric Railways (LS.A.P.) v. Greece, Complain{ No.
78/2012, and R . | [ | | I .
Greece, Complaint No. 80/201'2, decisions on the merits of 7 December 2012
(violations of Article 12 § 3 because of reduction of amongst others pension
benefits/ights of in particular public servants); and Greek General
Confederation of Labour (GSEE) v. Greece, Complaint No. 111/2014, decision
on the merits of 23 March 2017 (violation of Articles 4 (fair remuneration), 7
(protection of young persons) and Article 3 of the 1998 Additional Protocol (the
right to take part in the determination and improvement of the working
conditions and working environme nt).
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to reconcile the general interest with individual rights, including
any legitimate expectations that individuals may have in respect
of the stability of the rules applicable to social security benefits -
The ECSR further stated that
provisions of domestic law seek to fulfil the re quirements of other
legal obligations does not remove them from the ambit of the
“(@n V. Lo N P ! . A
loans from EU institutions and the Intemational Mone tary i?‘und)l.

41. As for the Court, reference could first be made to the
views expressed by the President of the Court at the time, Sir
Nicolas BRATZA, who considered in January 2012:

political instability seems to spiral further and further
out of control. All our societies are experiencing
difficulties that few of us can have foreseen only a
short time ago. In this environment the vulnerable are
more exposed and minority interests struggle to
express themselves. The temptation is to be inward-
looking and defensive, for States as well as individuals.
Human rights, the rule of law, justice seem to slip
further down the political agenda as govemments look
for quick solutions or simply find themselves faced with
difficult choices as funds become scarce. It is in times
like these that democratic society is tested. In this

climate we must remember that human rights are not a
19

42. The Court as such has handed down many decisions in
which its reasoning takes account of economic and financial
factors. It has also had to deal with cases directly concemed with
austerity measures introduced by Member States to cope with
the economic crisis. Most of the cases alleged violations of
Article 1 of Protocol No. 1 for example in the cases of
(inadmissibility decision of 6 November

1Y See European Court of Human Rights  Annual Report 2012, Strasbourg 2013,
p- 31.
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2011)*°, Koufaki and Adedy v. Greece (decision of 7 May
2013),>! Da Conceisao Mateus and Santos Janudrio v. Portugal
(decision of 8 October 2013)**> and Savickas and Others v.
Lithuania (decision of 15 October 2013).2* From the standpoint of
Article 6, reference could be made to the case of Frimu and
Others v. Romania where the Court has ruled, indirectly, on a
reduction in the retirement pensions of former officials of the
judicial service, as a means of reducing the state budget.>* Two
further cases may also be cited conceming austerity measures in
the banking sector in response to the economic crisis, namely
Adorisio and Others v. the Nethedands and Mamatas and Others

20 The applicants complained that the application of an austerity programme had
led to a 25 % reduction in their remuneration as public service employees. The Court
1 \ ) | 4 \ P o) A |
not e‘xceeded their malgin’olf appre ciatio‘n. ! ' H !
21 The Court considered applications relating to a series of austerity measures,
- ! . S I Vol .
fo ne'(illlce p'ublfc sp'enldinglalnd mspor'ld to the 'crisis fac;ng the ‘country. The Court
declared these applications inadmissible, since the adoption of the impugned
measures had been justified by the existence of an exceptional crisis without
precedent in recent Greek history, necessitating an immediate reduction in public
expenditure. The Court reaffirmed the principle that law makers had a wide margin
of appreciation when implementing economic and social policies and that in this
case the aims of the policies were in the general interest and also coincided with
those of the euro zone Member States, which were required to ensure budgetary
discipline and preserve the stability of the euro zone. The Court held that the
A . N 4 . . |
to lpiacle hér at risk of halving ins ufficie nt means‘ to live on, in breach of Arﬁcl:s 1 of
Protocol No. 1. In the case of the second applicant, compensation had been
provided for the abolition of his 13" and 14" month salary payments by the
introduction of a single bonus.
22 See also the inadmissibility decision of 1 September 2015 in Da Silva Carvalho
Rico v. Portugal, which also concemed cuts in retirrment pensions resulting from
austerity measures, in which the Court noted in particular the general interest
applicable in Portugal following the financial crisis and the limited and temporary
nature of the measures introduced.
23 See also the Khoniakina v. Georgia judgment of 19 June 2012 (legislation
retroactively modifying the retirement pensions of Supreme Court judges was not in
breach of Article 6 and Article 1 of Protocol No. 1) and the inadmissibility decision of
8 January 2013 in Bakradze and Others v. Georgia on the same subject.
24 Tn its inadmissibility decision of 13 November 2012, the Court found that the fact
that there had been discrepancies in the assessments of courts ruling on similar
situations was not in violation of Article 6 § 1, since the case concemed the
application of clearly expressed legal provisions to varying personal situations.
Judicial practice might vary for two years, or even more, before machinery to ensure
consistency was established.
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v. Greece?S, To date, there appears to have been only one case
in which the Court has found a violation in connection with
austerity measures, namely the case of NNK.M. v. Hungary of 14
May 2013 (excessive rate of tax on severance pay following
legislation to raise these rates in the public sector).

43. As for other views expressed by Council of Europe
instances, reference could amongst others be made to:

The Secretary General of the Council of Europe, Thorbjgm
JAGLAND, who noted that .the economic crisis and aus terity
policies have clearddy had a negative impact on social and
economic rights across Europe. Benefits are being restricted
and people moving between countries to live or find work are

to protect everyday rights for workers and non-working
people is a core European value which becomes all the

Europe member states should ratify the latest version of the
European Social Charter and also sign up to the complaints

including the
European Union .

25 1t its inadmissibility decision of 17 March 2015 in Adorisio and Others v. the
Nethedands. ! / I | Voo | Ii S W |
rights, in proceedings designed to ensure a rapid decision on the expropriation of
their financial assets, was not in breach of Article 6 since, notwithstanding the very
short time available, the applicants had had an effective remedy and the
Govemment had been faced with the need to intervene as a matter of urgency in
order to prevent serious hamm to the national economy. In its Mamatas and Others v.
Greece judgment of 21 July 2016, the Court found that there had been no violation
of Article 1 of Protocol No. 1, alone or taken in conjunction with Article 14, in
connection with an imposed decrease in the nominal value of bonds without the
consent of the private investors concemed, to reduce the level of public debt
(following negotiations between the state and intemational ins titutional investors on
TN {I.r.\ I _‘\ . II‘ ro
with new securities, entailing a 53.5% capital loss. ﬁowever, the Court tlound tha};
since the exchange operation had resulted in a reduction of the Greek debt, the
impugned interference had pursued an aim in the public interest. Moreover, the loss,
which on the face of it was substantial, had not been sufficient to amount to the

. ! [ ! I | |. L 4
| [ ’ | |
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under the Charter into account when discussing austerity
measures .2

The Joint Declaration of the Presidents of the Committee of
Ministers, the Padiamentary Assembly, the Congress of
Local and Regional Authorities and the Conference of
INGOs of the Council of Europe entitled .Acting together to

“of 17 October 2012
stating that it is the people belonging to the most
disadvantaged social groups who are the hardest hit by the
economic crisis and often also by fiscal austerity
measures.?’

\ vli y o i | . ., I,
measures | R | iI 'i‘

Ir . ! . a , ro
sacrificed: social, economic and political implications of the
financial 1. . . | . . .

| TS I Il . ! o
\ i ri
The Commissioner for Human Rights addressed the
negative impact of the economic crisis and the austerity
measures on human rights in both an Issue Paper on this
topic of 2013?% and in two Comments of 2014 in which the
Commissioner addressed in particular the need to protect in
particular women and youth in times of crisis and austerity

measures.

26 See his press release (DC011(2014) of 28 January 2014) refering to the ECSR
Conclusions 2013.

27 See Joint Declaration of the Presidents of the Committee of Ministers, the
Padiamentary Assembly, the Congress of Iocal and Regional Authorities and the
Conference of INGOs.

28 The Commissioner stressed that the whole spectrum of human rights had been
affected, including the rights to decent work, an adequate standard of living and
social security, the right to participation, and access to justice, and that vulnerable
groups had been hit dis proportionately hard compounding pre-existing pattems of
dis crimination. Furthermore, the Commissioner recommended ensuring a minimum
level of social protection for all, including by maintaining social security guarantees
for basic income and health care to ensure universal access to essential goods and
services during the crisis. According to him, States should resist any pressure to
undermmine such basic guarantees by ring fencing public budgets to protect at least
the minimum core levels of economic and social rights at all times.
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| rr . .The violation of economic, social
and cultural rights by austerity measures: a serious threat to
democracy - | ,
INGOs SIgna]hng a detenomtlon in seveml Member States of
entitlements related to the right to work, the right to health,
the right to education and the right to housing.?’

¢) Social rights, Council of Europe and the
European Union

44. Both the Council of Europe and the European Union*’
work towards the effective implementation of social rights and
the reinforcement of their protection. At the Council of Europe
level, the two major instruments on protection of social rights are
the European Social Charter and the European Convention on
Human Rights. At the European Union level, social rights have
been covered by the Community Charter of Fundamental Social
Rights of Workers, a legally not binding document adopted by
the European Council on 9 December 1989. Most of the
provisions contained therein have subse quently been introduced
in the EU Charter of Fundamental Rights (Articles 24 36), which
equally adopted several guarantees laid down in the (revised)
Charter.’! Moreover, the Treaty on the Functioning of the EU
contains a chapter on social policy (Articles 151 et seq.) and, in
that context, draws some inspiration from the (revised) Charter
which is explicitly cited in the preambles to the Treaty on
European Union and the EU Charter of Fundamental Rights as
well as in Article 151 § 1 of the Treaty on the Functioning of the
EU.*?

29 See rr — .The violation of economic, social and cultural rights by
aus terity measures: a serious threat to democracy , document
CONF/PLE(2015)REC1.

30 In tandem with the action being taken at Council of Europe level, awareness
is also growing at European Union level of the need to provide greater
I . I A N . | | I

: oo ¥ tion, various ﬂlumpean Paﬂlament resolutions ;{nd
also recommendations/reports from the FRA (European Union Agency for
Fundamental Rights), see in more detail IIL1. below.

31 See also O. Do, The European Social Charter, in: S. Schmahl/M. Breuer,
The Council of Europe Its Laws and Policies, paragraph 23.36.
32 See also Dom, ibid., paragraph 23.35.
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45. The social rights protection within the Council of Europe
therefore has to take into account the intemational context in
which it operates. The Secretary General of the Council of
Europe, Mr Thorbjgm JAGLAND, stressed in his strategic vision
for his second term (2014 2019) that it was of crucial importance
to ensure coherence between the social rights standards in the
(revised) Charter and those of the European Union and to
increase synergies between the two protection systems.>?

L. THE LEGAL FRAMEWORK OF THE COUNCIL OF EUROPE
FOR THE PROTECTION OF SOCIAL RIGHTS

46. The Council of Europe has adopted two major treaties in
the area of fundame ntal rights :**

The Convention for the Protection of Human Rights and
r | r \ Lo Al
oo ! . ' I v
in Romelon 4 November 1d50; it entered ihto fovlce on' 3
September 1953. It was since then supplemented by
Protocols Nos.1, 4, 6, 7, 12 and 13 guaranteeing
| .| Vo1, o l.. 1.

ng‘h‘tlsl | | | [ | I

r|

The European Social Charter (hereafter referred to as
A Vo) Voo, (I I
in Turin on 18 October 1961, it entered intd forcé on 26
February 1965. A new Charter text, the European Social
Charter (revised), which embodies in one instrument all
rights guaranteed by the 1961 Charter, its Additional
Protocol of 1988 and some new rights, was opened for

33 See Priority No. 5 of the Secretary General of the Council of Europe for the
2014 2019 term, document Gﬂnf12014!3 of 16 September 2014. See also
the [ e I | I
Pillar of Social Rights of 2 December2016 AR '

34 See the website of the European Social Charter for a table on the Evolution-
Convention-and-Charter providing a comparative overview of both ins truments
and their operation.
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signature on 3 May 1996 and entered into force on 1 July
1999 (hereafter referred to A Voo,
The (revised) Charter (that is, the 1961 Chatterand/orthe

V' g V. . 4 i
rightls.35‘ i i | [
47. These treaties are complementary. Civil and political
rights protected under the Convention have aspects pertaining to
a number of social rights protected by the (revised) Charter.*¢

48. As a matter of example, an aspect of the right to work
under Article 1 of the (revised) Charter, in so far as it covers
protection of the right of the worker to eam his living in an
occupation freely entered upon, is also covered by Article 4 of
the Convention insofar as it prohibits forced or compulsory
labour. Furthermore, trade union rights are protected in several
provisions of the (revised) Charter, which provides for the right to
organise (Article 5) and to bargain collectively (Article 6) and for
\ v.\ [ N B I

undeltakmg (Article 28). Article 11 of the Conventlon equally
covers trade union rights in protecting the right to freedom of
peaceful assembly and association, including the right to form
and join trade unions.

49. Moreover, the rights to protection of health and to social
and medical assistance are provided for specifically in Articles 11
and 13 of the (revised) Charter but some of their aspects are
also covered in certain contexts by the prohibition on inhuman or
degrading treatment under Article 3 of the Convention or by the
right to respect for private life under Atrticle 8 of the Convention.

50. Specific rights in the (revised) Charter, such as the right
of employed women to protection of matemity (Article 8), the
right of the family to social, legal and economic protection (Article
16) or the right of workers with family responsibilities to equal
opportunities and equal treatment (Article 27) may in some ways

35 \ I N o [ T A 1
r i i i i
| .4
36 See also https ://www.coe.int/e n/we b/turin-e urope an-s ocial-charte r/-
european-social-charte r-and-europe an-conve ntion-on-human-rights.
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be related to the right under Article 8 of the Convention to
respect for private and family life. As for the right to education
which the State has undertaken to provide, guaranteed by Article
2 of Protocol No. 1 to the Convention, the (revised) Charter
specifies in Articles 7 (right of children and young persons to
protection), 9 (right to vocational guidance), 10 (right to
vocational training), 15 (rights of persons with disabilities) and 19
(rights of migrant workers) how this right should be imple mented
mostly in regard to vocational guidance and training. Lastly, there
are some links between the protection of property under Article 1
of Protocol No. 1 to the Convention and several articles in the
(revised) Charter relating, notably, to remuneration and be nefits
(Articles 4 and 12).

51. As regards the legal obligations for the Contracting
Parties stemming from the (revised) Charter and the Convention,
under the (revised) Charter, the Contracting Parties accept as
the aim of their policy to be pursued by all appropriate means,
both national and intemational in character, the attainment of
conditions in which the rights and principles contained in the
Charter may be effectively realised, while the rights guaranteed
under the Convention shall be secured by the Contracting
Parties to everyone in their jurisdiction. That distinction reflects
the specificity of social rights.

52. As regards the types of obligations arising for the State
parties both under the Charter and under the Convention,
according to the ECSR and the Court, these are threefold and
comprise an obligation to respect,>’ an obligation to protect® and

37 As an example of the obligation to respect, the following decisions of the ECSR
are worth noting: FIDH v. Greece, Complaint No. 7/2000, decision on the merits of 5
December 2000, conceming a Greek legislative decree banning career officers who
have received several periods of training from resigning their commissions for up to
25 years; QCEA v. Greece, Complaint No. 8/2000, decision on the merits of 25 April
2001, conceming the impact of the length of civilian service on the entry of
conscientious objectors in Greece into the labour market; and ERRC v. Raly,
Complaint No. 27/2004, decision on the merits of 7 December 2005, conceming
evictions of Roma from sites or dwellings. As for the Court, the duty to respect is at
issue in all applications conceming allegedly unjustified interference by State
authorities with the Convention rights.

38 As an example of the obligation to protect, mention can be made of the following
decisions of the ECSR: MFHR v. Greece, Complaint No. 30/2005, decision on
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an obligation to fulfi®®. Both the Charter and the Convention
include positive and negative obligations, and obligations of
immediate effect and, with regard to certain aspects of social
rights, obligations of progressive realisation. States enjoy a wide
margin of appreciation*® with regard to the means chosen to
comply with this last category of obligations more relevant in

admissibility of 10 October 2005, § 14, conceming the semi-privatised mining of
lignite, posing health and environmental risks; OMCT v. Ireland, Complaint No.
18/2003, decision on the merits of 7 December 2004, §§ 56 58, conceming the duty
to ban corporal punishment of children; C.G.S.P. v. Belgium, Complaint No.
25/2004, decision on the merits of 9 May 2005, § 41, where the ECSR interprets
Atrticle 6 § 1 of the Charter on collective bargaining as meaning that States must
/ . | | I . vl 1
onganisatlitl)ns and, if such 'consultatiorrl does not take plzlce'si)ontane‘ously, must
I\ [ 4 . 1 4 PR B . 4l !
organisations are equall)iland jo‘intly leplesentedl. It sl{oul(f be notedl that similar
. L . L [ . | (AU B r | .
complﬂsory for St'ates t({ erllact legislation,I inf'orm or adv;se, colnduct elfectivcle
inquiries, instruct/train its staff and adopt specific prevention measures, see, in
particular, Siliadin v. France, no. 73316/01, §§ 77 89, ECHR 2005-VII with many
examples.
3% As an example of the obligation to fulfil, the following decisions of the ECSR
are worth mentioning: Autism-Europe v. France, Complaint No. 13/2002,
decision on the merits of 4 November 2003, § 53, conceming the progressive
creation of educational establishments and places suitable for autistic children
and adults; ICJ v. Portugal, Complaint No. 1/1998, decision on the merits of 9
September 1999, §§ 32 etseq., conceming the abolition of child labour; ERRC
v. Italy, Complaint No. 27/2004, decision on the merits of 7 December 2005,
conceming the creation of suitable sites for nomadic Roma and the introduction
of measures, having regard to the different situation of settled Roma, aimed at
improving their housing conditions. Although the Court only considers individual
cases, many of its judgments require, in terms of execution, general
(sometimes structural) measures to be adopted. This is particulady true of its
pilot judgments, highlighting structural shortcomings which call for measures
that take into account the number of people affected (collective aspect), see,
inter alia, Varga and Others v. Hungary, nos. 14097/12 and S others, §§ 94 et
seq., 10 March 2015.
40 [ N | N A [ |
instance, Eurofedop v. Greece, Complaint No. 115/2015, decision on dlelmeﬁts
of 13 September 2017, §§ 39 and 46; and FAFCE v. Sweden, Complaint No.
99/2013, decision on the merits of 17 March 2015, §§ 73 and 74. Compare also
Article 8 § 4 of the Optional Protocol to the ICES CR, according to which, when
examining communications under the present Protocol, the Committee shall
consider the reasonableness of the steps taken by the State Party in
accordance with part I of the Covenant. In doing so, the Committee shall bear
in mind that the State Party may adopt a range of possible policy measures for
the imple mentation of the rights set forth in the Covenant.
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the context of the Charter which necessitate positive measures
of fulfilment and can at times only be fully implemented over
time, in view of their complexity and the important budgetary
resources required.

53. Regarding the (revised) Charter, the monitoring of its
implementation is camied out by the ECSR, by its examination of
State reports and of collective complaints, as well as by the
Govemmental Committee of the European Social Charter and
the European Code of Social Security (Govemmental
Committee) and the Committee of Ministers.*! The Committee of
Ministers may direct recommendations to reviewed States.
Supervision of the respect of human rights as enshrined in the
Convention is ensured by the Court, by its examination of
individual applications. The Court has the competence to issue
rulings legally binding the responding States of which the
Committee of Ministers supervises the execution.

54. It is to be noted that the collective complaints procedure
is a protection system complementing the reporting system. It is
a different system from the jurisdictional protection afforded by
the Court under the Convention. Indeed, because of their
collective nature, complaints may only raise questions
conceming the allegedly unsatisfactory application of the Charter
and may not concem merely individual situations. A complaint
may be lodged with the ECSR without domestic remedies having
been exhausted and consequently, without delay and without the
complainant organisation necessarily being a victim of the
alleged violation of the (revised) Charter.

55. It should also be noted that while foreigners who are not
lawfully residing or working regulaly on the temitory of a State
Party or who are not nationals of another State Party are
excluded from the scope of application of the Charter (see
paragraph 1 of the Appendix to the Charter), the Convention
protects everyone within the jurisdiction of a State Party (Article 1
of the Convention).*?

41 See in more detail below.
42 See also O. Do, The European Social Charter, in: S. Schmahl/M. Breuer,
The Council of Europe Its Laws and Policies, paragraph 23.05.
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56. Without prejudice to the substantial legal and practical
differences in the implementation of the social rights guaranteed
under the Charter and the civil and political rights guaranteed
under the Convention as described above it is also worth noting
at this stage that, in their assessment of the cases submitted to
them, the ECSR and the Court not infre quently take into account
the connections between the Charter and the Convention and
employ very similar criteria, assessing the implementation in
practice of the protected rights and examining whether the
restrictions imposed on them are prescribed by law, pursue a
legitimate aim and are necessary in a democratic society. In
doing so they ensure that all human rights  whether civil and
political or economic, social and cultural are effectively
protected.

1. The European Social Charter

a) The treaty system of the Charter: state of
signatures and ratifications

57. The Charter treaty system for the protection of social,
economic and cultural rights comprises the 1961 European
Social Charter, the 1996 Revised European Social Charter as
well as three Protocols to the European Social Charter of 1988,
1991 and 1995.

58. The European Social Charter was opened for signature
on 18 October 1961 in Turin. It entered into force on 26 February
1965. On 5 May 1988 the Additional Protocol to the Charter
which extended the rights contained in the 1961 Charter was
opened for signature; it entered into force on 4 September 1992.

59. After the Rome Conference held in October 1990 marking
the 40™ anniversary of the Convention, the Council of Europe,
having regard to the indivisibility and interde pendence of human
[ I . 1 | L B o \
’Ilurin C‘ontle‘re‘nce mar{(ing the 30® annivellsal'y (I)tJ the éharter
(October 1991), resulting in the adoption of the Protocol
amending the European Social Charter of 21 October 1991 (the
P l-. . , in particular, to strengthening the
Ii,. |1 |
reporting procedure.
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60. Subsequently, an Additional Protocol (1995) providing for
a system of collective complaints was adopted; it entered into
force on 1 July 1998. Finally, the Revised European Social
Charter was opened for signature by the Member States on 3
May 1996 and entered into force on 1 July 1999. The Revised
Charter groups together all rights guaranteed by the 1961
Charter and its 1988 Additional Protocol while reinforcing some
of them and also adds new rights*3. It shall gradually replace the
initial 1961 Charter.

61. The (revised) Charter is currently in force in 43 out of the
47 Member States of the Council of Europe.* Nine Member
States are bound only by the original 1961 Charter,** the other
34 Member States are bound by the 1996 Revised Charter*.
Four Member States have to date ratified neither the Charter nor
the Revised Charter.*’

62. As to the 1991 Protocol amending the Charter, it has not
yet entered into force, as it needs to be ratified by all Contracting
Parties to the Charter and four States have not yet ratified it.*®

63. Finally, 15 States are currently bound by the 1995
Additional Protocol providing for a system of collective
complaints.*

43 See formore details below.

44 \ I A N 4 1o Chart of signatures and

ratifications of the 1961 éhalter and the Chart of signatures and ratifications of

the 1996 revised Charter.

45 Croatia, the Czech Republic, Denmark, Gemmany, Iceland, Luxembourg,

Poland, Spain and the United Kingdom.

46 Note the most recent rafification of the Revised Charter by Greece on

18 March 2016.

47 Liechtenstein, Monaco, San Marino and S witze dand.

48 Denmark, Gemrmany, Luxembourg and the United Kingdom. See the Treaty
P | 4 I ' Chart of signatures and ratifications of the 1991

Amending Protocol.

4 Belgium, Bulgara, Croatia, Cyprus, the Czech Republic, Finland, France,

Greece, Ireland, Italy, the Nethedands, Norway, Portugal, Slovenia and

;o | I P | 4 I\ Chart of signatures and
ratifications of the 1995 Additional Protocol.
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b) Scope of the Charter and monitoring
mechanis ms

i) The rights protected by the European Social
Charter (material scope)

64. The 1961 Charter contains a range of social, economic
and cultural rights laid down in 19 Articles, covering rights related
notably to employment and also to health, education and social
protection and welfare. It further provides for specific protection
for a number of groups. It comprises, in particular, the right to
work (including just, safe and healthy working conditions and a
fair remuneration  Articles 1 4), the rights to organise and
bargain collectively (Articles 5 and 6), the rights to vocational
guidance and training (Articles 9 10), the rights to protection of
health, to social security, social and medical assistance and to
benefit from social welfare services (Articles 11 14) and rights
providing specific protection for young persons (Articles 7 and
17), employed women (Articles 8 and 17), persons with
disabilities (Article 15), families (Article 16) and migrant workers
(Articles 18 19).

65. The Revised Charter groups together all the rights
guaranteed by the 1961 Charter and its 1988 Additional
Protocol,’® while incorporating amendments®!' and new rights.
The new rights contained in the Revised Charter comprise, in
particular, the right to protection against poverty and social
exclusion (Article 30), the right to housing (Article 31), the right to
protection in cases of termination of employment (Article 24), the

50 CETS No. 128. The Additional Protocol adds the following rights in addition
to those guaranteed under the 1961 Charter: the right of workers to non-
discrimination on grounds of sex in employment matters, their right to be
informed and consulted within the undertaking; their right to take part in the
determination and improvement of working conditions; and the right of eldedy
persons to social protection.

51 CETS No. 163. The amendments compared to the 1961 Charter include a
reinforcement of the principle of non-dis crimination, the improve ment of e quality
of treatment for men and women in all fields covered by the treaty, a better
protection of matemity and social protection of mothers, a better social, legal
and economic protection of employed children and a better protection of
persons with dis abilities.
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right to dignity at work (Article 26), the rights of workers with
family responsibilities to e qual opportunities and e qual treatment
(Article 27) oy N ! oo
(Article 28).5 o

66. Part I of the Revised Charter formulates the thirty-one
I | | I | .
o'bllgatlons w1th respect to thelrlmplenllentatlon Vo

67. \ ! | I o [ 4
of acceptance of its pnov1smnsI which allows States to choose to

a certain extent the provisions they are willing to accept as

obligations under intemational law. Accordingly, while

encouraging them to progressively accept all of its provisions,

the (revised) Charter allows States, at the time of ratification, to

adapt their undertakings to fit the level of protection of social
rights achieved in their country, in law and/or in practice.

68. | I A I I

down in Part 11], Artlcle A § 1 of the Rev1sed Clharter, OH
undertakings, the Contracting Parties undertake not only to
consider Part I of the Revised Charter as a declaration of the
aims which they will pursue by all appropriate means. States
which ratify the Revised Charter further undertake to consider
themselves bound by a minimum number of rights. These must

vi. | I I i | I

the ReVISed Chalter, namely Artlcles 1 5, 6 7 12, 13, 16, 19
and 20, and an additional number of articles or numbered
paragraphs of Part II of the Revised Charter which it may select,
provided that the total number of articles or numbered
paragraphs by which it is bound is not less than sixteen articles
or sixty-three numbered paragraphs.5 The original 1961 Charter
already provided for , | o I r Under Article 20
of the European Social Charter of 1961 States must accept at
least five of seven Atticles (Articles 1, 5, 6, 12, 13, 16 and 19)
and a number of articles or numbered paragraphs of Part II of the

52 See the Council of Europe Treat - [ 4 I rvi |
Detalls of Treaty No. 163.

| \ I r [ I A B
table of DII)VIS]OIIIS accepted bV States Pames to the Chader and revised
Charter.
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Charter as it may select, provided that the total number is not
less than 10 articles or 45 numbered paragraphs.

69. T A i ! (revised) Charter
the current situa{:ion is the following :5!l

Article 1 (right to work) has been accepted by 43 States,
Atrticle 5 (right to organise) by 42 States,

Atrticle 6 (right to bargain collectively) by 41 States,
Article 7 (right of children and young persons to
protection) by 41 States,

Atrticle 12 (right to social security) by 39 States,

Article 13 (right to social and medical assistance) by 25
States,

Article 16 (right of the family to social, legal and
economic protection) by 38 States,

Article 19 (right of migrant workers and their families to
protection and assistance) by 34 States and

Article 20 (right to equal opportunities and equal
treatment in matters of employment and occupation
without discrimination on the grounds of sex) by
38 States.>

70. Conceming the other provisions of the Charter, those that
are mostaccepted by States are the following:

Article 2 §§ 2 and 5 (right to public holidays with pay
and to a weekly rest perod),

Article 4 §§ 2 and 3 (right to an increased rate of
remuneration for overtime work and to equal pay for
men and women),

Article 8 § 1 (right to take leave before and after
childbirth up to a total of at least 14 weeks) and

Article 11 (right to protection of health).

54 \ / i [ R A .- I Table of accepted
provisions of the 1961 Charter, 1988 Additional Protocol and 1996 Revised

Charter.

55 This is a global overview which does not take into account the acceptance by
States of the various paragraphs of these articles. Thus, for example, paragraph 4
of Article 6 (right to strike) was not accepted by 5 States and paragraph 5 of Article 7
(remuneration of young workers) was not accepted by 7 States.
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71. Conceming the other provisions of the Charter, those that
are the least accepted by States are the following:

Article 18 §§ 1 to 3 (right to engage in a gainful
occupation in the temitory of other Parties),

Article 23 (right of eldedy persons to social protection),
Article 30 (right to protection against poverty and social
exclusion) and

Article 31 (right to housing).

72. As regards the acceptance of the provisions of the
(revised) Charter in general, only two States, France and
Portugal, have accepted all provisions of the Revised Charter.5¢

ii) Persons protected by the Charter (personal
scope)

73. The first paragraph of the Appendix to the Charter
extends the scope of most of the Articles of the Charter (in
.. . | L, ! | . I \ !
na‘titl)lllals of other Parties lawfl{lly resident or working regulady
A M. 1 | I I . o A
prlovision, the 'States Parties had in min‘d a lillnite(i 'péISOIlzlll
scope of the Charter, and still do so, given the lack of a favorable
response to a letter of 13 July 2011 of the President of the
ECSR, by which the Parties were invited to abandon the

provision.

74. Depending of the Article of the (revised) Charter
concemed, the personal scope of application differs. Many of the
Articles of the Charter concem particular groups of persons,
notably different categories of workers, as well as children and
young persons, elderdy persons, persons with disabilities or the
family. Furthermore, some provisions of the (revised) Charter
can potentially cover every person within the personal scope of
the Charter as set out in the first paragraph of the Appendix to
the Charter , without referring only to a particular social group.

56 | / i v o I Table of accepted provisions of
the 1961 Charter, 1988 Additional Protocol and 1996 Revised Charter.
39




iii) The supervisory mechanism of the European
Social Charter

75. As set out in Part IV the supervisory mechanism of the
(revised) Charter comprises different actors. Compliance with the
provisions of the (revised) Charter is monitored by the ECSR.
Furthermore, in the reporting procedure, the Govemmental
Commiittee of the European Social Charter and the European
Code of Social Security (Govemmental Committee) decides on
situations which should be the subject of recommendations by
the Committee of Ministers to the States concemed. The
Committee of Ministers, for its part, adopts resolutions and may
adopt recommendations in the reporting procedure.

The European Committee of Social Rights (ECSR)

76. Pursuant to the Charter and according to the decisions of
the Commiittee of Ministers, the ECSR currently comprises fifteen
independent and impartial members who are elected by the
Committee of Ministers from a list of experts of the highest
integrity and of recognised competence in intemational social
questions, proposed by the States Parties (see Article 25 of the
Charter, read in conjunction with Article C of the Revised
Charter). Under the Turin Protocol, they shall be elected by the
Padiamentary Assembly (PACE) but this provision in the
Protocol is the only one which has not yet been implemented,
pending the entry into force of the Protocol (see above).”’ The
ECSR is cumrently composed of 14 nationals of States of the
European Union (EU) and one Norwegian national’®. The ECSR

S O R N
[

57 To enhance the legitimacy of the processes of monitoring social rights,
PACE encourages the four States which have not yet done so to ratify the Turin
Protocol (see document AS/Soc/ESC(2014)03rev, 17 October2014).
58 For more information on the ECSR, including its current composition see
https ://www.coe.int/e n/we b/turin-e urope an-s ocial-charte /e urope an-committe e -
of-social-rights. It is recognised that the composition both in total numbers as
well as conceming the countries represented entail a problem of legitimacy for
the States parties to the Charter which are not from the EU.
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717. The ECSR meets seven times a year, in principle in
Strasbourg. The Council of Europe Secretariat (the Department
of the European Social Charter) ensures the continuity of the
work between sessions.

Conclusions, decisions and statements of
interpretation

78. Conclusions on State compliance with the Charter are
adopted by the ECSR in the State reporting procedure on the
basis of national reports (see Articles 21 29 of the Charter).
Decisions are adopted by the ECSR in the collective complaints
procedure under the Additional Protocol Providing for a System
of Collective Complaints.

79. The decisions and conclusions of the ECSR, to which the
ECSR members can append their dissenting opinions, are not
legally binding on States Parties: they apply and interpret the
provisions of the Charter and indicate what positive and negative
actions should be taken by States in order to propery respect
social rights and bring their national situation into conformity with
the obligations set out by the Charter. Further, they serve as a
basis for positive developments in the States. They are
sometimes refermed to by national courts for the purpose of
applying, interpreting, and/or even of assessing the validity of
national le gislation.®

80. Lastly, in the State reporting procedure, the ECSR like
the various UN treaty bodies also adopts its statements of
interpretation by which it indicates in general terms the
requirements of the (revised) Charter in respect of certain of its
provisions. Furthermore, the ECSR has adopted its general
statements of inte rpre tation.®’

59 See, inter alia, O. Do, ibid., paragraph 23.77 with further references; and
. [ | \ yvi \ vy o Ii \

questionnaire related to the good practices on the implementation of social
rights at national level (CDDH-SOC(2018)07) for further examples.

%0 See, in particular, 2002: Statement on the application of the Revised
Charter; 2004: Statement on the personal scope of the Charter; 2006:
Statement on the nature and scope of the Charter; 2008: Statement on the
burden of proof in discrimination cases; 2013: Statement on the rights of
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The Governmental Committee

81. The Govemmental Committee of the European Social
Charter and European Code of Social Security®! is composed of
representatives of the States Parties to the (revised) Charter and
. Foror . o rl 1.
vllv‘,f >. . ! : I Iv ! .'
Confederation I(E’i‘UC), husilllesg IEumpe’ and Intel"natiorllal
Organisation of Employers (IOE)). It considers conclusions of
non-conformity adopted by the ECSR in the State reporting
procedure following their publication, having regard to the reports

of the ECSR and of the States Parties concemed.

82. In the event that the Govemmental Committee considers
that a State does not take sufficient action on a conclusion of
non-conformity, it may propose that the Committee of Minis ters
address a Recommendation to the State concemed, calling upon
the latter to take appropriate measures to remedy the situation.

State reporting procedure

83. The State reporting procedure is set out in Part IV
(Articles 21 et seq.) of the 1961 Charter and has been further
elaborated in several decisions of the Committee of Ministers. In
the course of time the reporting system has become very
elaborate. ! I . c) v [.. V1.
contains amendments to the reporting procedure, has not yet
entered into force;*?> despite this, most of its provisions are
applied on the basis of a decision of the Committee of
Ministers.®> This decision clarified the prerogatives and
responsibilities of the control organs of the Charter, and has also

stateless persons under the Charter; 2015: Stateme nt on the rights of refugees
under the Charter, published on an urgent basis in October in advance of the
publication of the annual ECSR report.
61 \ / iIVvv, _ T A ! European
Code of Social Security.
62 Tt should be recalled that it re quires ratification by all States Parties. To date,
four States have yet to ratify it.
% On 11 December 1991 the Committee of Ministers adopted a decision
calling on the States and monitoring bodies to consider already applying some
of its measures if pemitted to do so by the text of the Charter.
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enabled the social partners and non-gove mmental organis ations
(NGOs) to be more closely involved in the procedure. Pursuant
to Part IV, Article C of the Revised Charter, the same reporting
procedure applies in respect of the undertakings under the
Revised Charter.

84. Under the reporting system, States Parties are under the
obligation to regulady submit a report on how the provisions of
the (revised) Charter they have accepted are applied in law and
in practice (see Article 21 of the Charter). At the first stage of the
procedure, the reports are examined by the ECSR which
assesses, from a legal point of view, whe ther or not the national
situations they describe comply with the (revised) Charter. The
findings of the ECSR V .conclusio . are published
annually.

85. The second stage of the reporting procedure takes place
before the Govemmental Committee of the European Social
Charter and the European Code of Social Security®
. N A re. AFE i Ve
States Parties and observers from the aforementioned
inte mational social partners (Business Europe, IOE and ETUC).
In the light of the selected conclusions of the ECSR and the
States Parties . explanations and after a thorough discussion of
inter alia national circumstances and social and economic policy
considerations, it decides on situations which, in its opinion,
should be the subject of recommendations to States.®> It then
presents a report to the Committee of Ministers which is made
public.5¢

64 \ / il!vv, . I AR g \
European Code of Social Security.

65 According to an informal working method, agreed upon in 2015 between the
Govemmental Committee and the ECSR, the latter selects henceforth a
maximum of situations for discussion by the Govemmental Committee from
among its negative conclusions (currently 80 per cycle). Many negative
conclusions are therefore no longer discussed by the Govemmental
Committee.

66 Part IV, Article 27 of the Charter.
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86. There are also working meetings held between the ECSR
and the Govemmental Committee, generally focusing on a
specific issue (for example, the interpretation of specific articles
of the Charter and the simplification of the reporting system).

87. The third stage of the reporting procedure takes place
before the Committee of Ministers. Once it has received the
report of the Governmental Committee, it adopts, by a two-thirds
majority of the votes cast, a resolution which brings each
supervision cycle to a close and may contain individual
recommendations addressed to the States concemed, directing
them to remedy the situations of non-conformity, as indicated by
the Governmental Committee and taking into account inter alia
social and economic policy considerations. Only States Parties to
the Charter are entitled to vote on resolutions and
recommendations.®” It is to be noted, however, that so far in
practice, recommendations addressed to individual States by the
Committee of Ministers I . -
conformity of a situation with the Chalterremamed rare

88. Moreover, the States are to submit regular reports
relating to the provisions of the (revised) Charter which they have
not accepted (Article 22 of the Charter).

89. In 2007, following a decision by the Committee of
Ministers, the provisions of the Charter were divided into four
thematic groups of substantive undertakings: Group 1:
Employment, training and equal opportunities; Group 2: Health,
social security and social protection; Group 3: Labour rights ; and
Group 4: Children, families, migrants. Every year, States are to
submit a report on one of these four thematic groups.
Consequently, each provision of the (revised) Charter is reported
upon every four years.%

%7 Part IV, Atrticle 29 of the Charter.
68
The Eumpe‘ail éoﬁn;litt;ei of Soci.al Ili-igih'ts‘(the ‘EbS'R) 1ﬁ Gaut{ﬁer de BecoI
, in:
(ed.), Human Rights Monitoring Mechanisms of the Council of Europe, 2012,
pp- 81 82.
% See, interalia, O. Do, ibid., paragraph 23.61 with further references.
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90. In 2014, the Committee of Ministers adopted further
changes to the Charter reporting and monitoring system, with the
aim to simplify the system of national reports for those States
(currently 15) which have accepted the collective complaints
procedure. Every two years, instead of the ordinary thematic
report, these States must now submit a simplified national re port
in which they explain the follow-up action taken in response to
decisions of the ECSR on collective complaints brought against
them.”” Depending on the case, the ECSR may then conclude
that the national situation has been brought into conformity with
the Charter. For the other States, it will come into force one year
after their acceptance of the 1995 Protocol providing for the
collective complaints procedure.

91. In 2014, it was also decided that all States must submit
additional reports on conclusions of non-conformity for repeated
lack of information one year after adoption of such conclusions
by the ECSR.”! Thereby, the Committee of Ministers intended to
fmdings. L 'I ‘ il i | '

92. When sending the Secretary General a report pursuant to
Articles 21 and 22 of the Charter, States must also send a copy
of the report to the national organisations which are members of
the intemational organisations of employers and trade unions
invited, under Atrticle 27 § 2 of the Charter, to be represented at
meetings of the Govemmental Committee.”” These organisations
may send any comments they have on the national reports to the
Secretary General, who then sends a copy of their comments to
the States concemed, so that they have an opportunity to
respond. Moreover, there is also a provision whereby the

70 The 15 States cumently concemed by the simplified reporting procedure
have been split into two groups according to the number of complaints lodged
against them (from the highest to the lowest number).
71 For example, when the ECSR finds that a situation is not in conformity owing
to a lack of information after examination by Thematic Group 1, the State
concemed must submit the information required when it comes to its report on
Thematic Group 3.
72 In practice, this concems the following three organisations: the European
Trade Union Confederation (ETUC), Business Europe and the Intemational
Organisation of Employers (IOE).
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Secretary General sends a copy of the national reports to the
intermational non-govemmental organisations which have
consultative status with the Council of Europe and have
particular competence in the matters govemed by the Charter
(Article 1 of the Turin Protocol). Lastly, given that the reports are
published on the website dedicated to the European Social
Charter, any national or other organisation may submit its
comments to the Department of the European Social Charter,”?
and it falls to the ECSR, if it sees fit, to take them into account
when assessing a national situation. In practice, it is rare that
national and intemational organisations send comments on the
State reports.

93. Lastly, in order to promote a better understanding of the
Charter, several ECSR delegations take part each year in
bilateral meetings with States to discuss the following points: the
conclusions adopted during the preceding supervision cycles and
examinati i | ! . y Iii i‘
regard to their commitments under the Charter; the non-accepted
articles (see above); and ratification of the Revised Charter and
the Protocol providing for the system of collective complaints for
States not yet Parties to these two instruments.

Collective complaints procedure’

94. The Additional Protocol to the European Social Charter
Providing for a System of Collective Complaints was opened for
signature on 9 November 1995 and came into force on 1 July
1998. As stressed by the Preamble to the Protocol, the primary
objective of the collective complaints procedure is to improve the
effective enforcement of the social rights guaranteed by the
Charter.

3 rl . . L) I [ R N | .
Interfederal Centlé for Equal dppoﬁuniﬁes (UNIA), 'the IDa‘nish Ins titute kor
Human Rights (INDH) and the Scottsh Human Rights Commission (INDH),
A ! ! L) | [ | or 0
Greek Nafional Commission for Human Rights (NCHR). rot

74 See for a summary on the procedure http://www.coe.int/en/web/turin-
european-social-charte/conference -turin: information note in preparation for
the Turin Iconference.
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95. The collective complaints procedure has given a more
important role to the social partners and NGOs by authorising
them to submit a direct request to the ECSR for a decision on the
allegedly unsatisfactory application of provision(s) of the
(revised) Charter in States which have accepted the procedure.
Pursuant to Article 1 of the 1995 Additional Protocol, the
organisations entitled to lodge collective complaints are: a) the
aforementioned intemational social partners (Business Europe,
ETUC" and IOE); b) INGOs enjoying consultative status with the
Council of Europe whose application to bring collective
complaints has been accepted by the Govemmental
Committee’%; and c) national social partners. In addition, Article 2
of the Protocol provides that any State may grant the right to
lodge complaints to representative national NGOs with particular
competence in the matters govemed by the Charter. However,
out of 15 States, so far only Finland has done so. At present, 62
organisations are registered on the list of INGOs entitled to lodge
collective complaints.

96. Pursuant to Rule 25 of the Rules of the ECSR, States
shall be represented before the ECSR by the agents they
appoint in the collective complaints procedure. It may be noted in
this context that since 2014, several meetings have been held
between the ECSR bureau and the Govermment agents during
which varous procedural and technical issues relating to the
system of collective complaints were discussed. In 2016, the
idea was in principle accepted also to have such meetings with
representatives of INGOs and intemational social partners  at
least with those submitting regulady complaints and/or
observations.

75 To date, the ETUC and its national affiliates have filed two collective
complaints: ETUC, CITUB and PODKREPA v. Bulgana, Complaint No.
32/2005; and ETUC, CSC, FGTB and CGSLB v. Belgium, Complaint
No. 59/2009. On the contrary, no complaint has yet been lodged either by
Business Europe or by the IOE.

76 See the following link to the list of INGOs entitled to submit collective
complaints (62 in total, as of 1 January 2018).
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97. In view of their collective nature, complaints can raise
questions pertaining only to the allegedly unsatisfactory
application of the (revised) Charter i | ro

(see Atrticle 1 of the 1995 Pmtocol), they cannot concem only
individual situations. There is no need to have exhausted
domestic remedies before lodging a complaint, and the claimant
organisation or their members do not necessarily have to be
victim(s) of the alleged violation(s).

98. When a complaint is lodged, the ECSR starts by
examining its admissibility under Articles 6 and 7 of the
Additional Protocol and its rules of procedure. Then, following its
decision on admissibility, and in a procedure that is usually
written and adversarial, the ECSR examines the respondent
V | ri. \ 4 I
from the clalmant OIganlsatlorll and, where alppmpnate any
further response from the respondent State (see Article 7 of the
1995 Protocol).”’

99. During the written procedure, several third-party
interventions are possible, in particular by States having
accepted the complaints procedure and by the aforementioned
intemational social partners, who are invited to submit
observations on all complaints, independently from the States
concemed and whether lodged by (intemational or national)

[ [ iIrlv.vrl S ii'78

100. It should be noted that, in practice, interventions by other
States that have accepted the collective complaints procedure
are rare. In one such example, Finland submitted observations
with a view to refuting Complaint No. 39/2006 (FEANTSA v.
France) conceming the right to housing. In contrast, inte rve ntions
by the aforementioned intemational social partners (ETUC,

77 Sometimes, the ECSR decides simultaneously on the admissibility and the
merits of complaints.

78 Rule 32 of the Rules of the ECSR: https:/www.coe.int/e n/web/turin-
european-social-charte /rules (latest version of 26 January 2018).
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Business Europe and IOE) are more common, especially by the
ETUC”.

101. Furthermore, upon a proposal by the Rapporteur, the
President of the ECSR may invite any organisation, institution or
individual (legal or natural; this did not yet occur) to submit
observations.?* For example, in 2012 the Belgian Interfederal
Centre for Equal Opportunities (UNIA) was invited to submit its
observations regarding Complaint No. 75/2011 (FIDH v.
Belgium) conceming, in particular, the access of highly
dependent adults with disabilites to the appropriate social
services. UNIA also submitted observations on Complaint No.
109/2014 (MDAC v. Belgium) conceming the right of children
with disabilities to be educated in ordinary Flemish primary and
secondary schools.

102. In addition to this possibility for National Human Rights
Institutions (NHRIs) and independent bodies promoting equality
(such as UNIA) to submit observations, in some cases NHRIs
provide support to NGOs lodging complaints. For example, the
Iish NHRI granted financial assistance for research work that
resulted in Complaint No. 110/2014 (FIDH v. Ireland) conce ming
the law, policies, and practices with respect to social housing,
and the Greek NHRI gave its support for Complaint No.
111/2014 (GSEE v. Greece)®! on the impact of austerity

y I y Pl
14 |

103. In connection with this last complaint, it is worth noting
that, for the first time, the European Commission had submitted
observations. In the future, the ECSR might also invite other
organisations or stakeholders, such as the Commissioner for
Human Rights, to submit observations on complaints. It should
also be pointed out that the IO (Intemational Labour
Organisation), having a right to participate in a consultative

7 To date, the ETUC has sent 37 observations regarding 44 collective
complaints, while the JOE submitted comments only once and Business Europe
has not yet submitted any.
80 Rule 32A of the Rules of the ECSR: Request for observations.
81 Decision on admissibility of 19 May 2015 and decision on the merits of
23 March 2017.

49



capacity in the deliberations of the ECSR (Article 26 of the
Charter), may equally submit observations on complaints.

104. Any observations the ECSR receives from third parties
are forwarded to the State in question and to the organisation
that has lodged the complaint.3> Written submissions, responses
and observations and any case documents transmitted during
the examination of the merits phase are also published on the
L i [ R A i

105. In the course of its examination of a complaint, the ECSR
can also decide to organise a hearing,?* either at the request of
one of the parties or on its own initiative. If one of the parties
requests a hearing, the ECSR decides whether or not the
request should be granted. Hearings are public unless the
President decides otherwise. In addition to the parties to the
complaint, States and organisations which have indicated that
they wish to intervene in support of a complaint or for its re jection
are invited to submit observations and/or take part in the hearing.
To date, in practice ECSR hearings are rare (in total 9
hearings).34

106. Moreover, since 2011, the Rules of the ECSR provide
that as from the decision on the admissibility of a collective
complaint or at any subsequent time during the proceedings
before or after the decision on the merits the ECSR may, at the
request of a party, or on its own initiative, indicate to the parties
any immediate measure the adoption of which seems necessary

82 Article 7 § 3 of the 1995 Additional Protocol and Rule 32 § 3 of the Rules of
the ECSR.
83 Article 7 § 4 of the 1995 Additional Protocol and Rule 33 of the Rules of the
ECSR.
84 Hearings held: 9 October 2000: Eurofedop v. France, Complaint No. 2/1999;
Eurofedop v. Italy, Complaint No. 4/1999; and Eurofedop v. Portugal, Complaint
No. 5/1999; 11 June 2001: CFE-CGC v. France, Complaint No. 9/2000; 31
March 2003: Confederation of Swedish Enterprise v. Sweden, Complaint No.
12/2002; 29 September 2003: Autism-Europe v. France, Complaint No.
13/2002; 11 October 2004: ERRC v. Greece, Complaint No. 15/2003; 27 June
2007: ATD Fourth Wodd v. France, Complaint No. 33/2006; and FEANTSA v.
France, Complaint No. 39/2006; 21 June 2010: COHRE v. Italy, Complaint No.
58/2009; 7 September 2015: CGIL v. Italy, Complaint No. 91/2013; and 20
October2016: GSEE v. Greece, Complaint No. 111/2014.
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with a view to avoiding the risk of a serious imre parable injury and
to ensuring the effective respect for the rights recognised in the
Charter.?s To date, the ECSR has received seven requests for
immediate measures to be indicated to the respondent
Govermments. Two of these are cumrently pending before the
ECSR. In three cases, the ECSR dismissed the requests.?s In
two complaints, the ECSR invited the respondent State to:

é]dopt all possible measures with a view to
avoiding serious, imreparable injury to the
integrity of persons at immediate rnsk of
destitution, through the implementation of a
co-ordinated approach at national and
municipal levels with a view to ensuring that
their basic needs (shelter)”/(shelter, clothes
and food)*® [l
the relevant public authontles are made
aware of this decision :

107. It has been advanced, however, | AT

r 'v,! | oy i i I.
Procedure, does not fit well Wlh‘l {he character of the colfectlve
complaint procedure. Given the nature of the collective complaint
such measures are general with potentially far-reaching
consequences. While measures in individual situations normally
fall within the discretionary powers of the relevant authorities
for instance a minister or an executive agency this is different
for lifting general measures which may even require suspension
by the govemment of Acts of Pardiament. In many countries this
would be constitutionally impossible.

85 Rule 36 of the Rules of the ECSR.
86 In the context of Approach v. Ireland, Complaint No. 93/2013; Appmach v.
Belgium, Complaint No. 98/2013 and Unione Kaliana del Lavoro U.LL. Scuola
Sicilia v. Italy, Complaint No. 113/2014.
87 FEANTSA v. the Nethedands, Complaint No. 86/2012, decision on immediate
measures of 25 October 2013.
88 CEC v. the Nethedands, Complaint No. 90/2013, decision on immediate
measures of 25 October 2013.
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108. Following its deliberations, the ECSR adopts a decision
on the merits of the complaint finding that there has or has not
been a violation of the Charter. This decision is then transmitted
to the parties and to the Committee of Ministers.?® The average
duration of proceedings from the lodging of the complaint until
the adoption of the decision on the merits has been 19.4
months.”” The decisions of the ECSR are not made public until
the Committee of Ministers has adopted a resolution, or at the
| o 1y v ) o
to the latter (Article 8 § 2 of the 1995 Protocol).

109. According to Article 9 § 1 of the 1995 Additional Protocol,
the Committee of Ministers shall adopt a resolution by a majority
of those voting on the basis of the report containing the decision
of the ECSR. If the ECSR found that the Charter had not been
complied with, the Committee of Ministers shall adopt, by a
majority of two-thirds of those voting, a recommendation
addressed to the Contracting Party concemed. In both cases,
entitlement to voting shall be limited to the Contracting Parties to
the Charter. In addition, Article 9 § 2 of the 1995 Protocol
provides that, at the request of the Contracting Party concemed,
the Committee of Ministers may decide by a two-thirds majority
of the Contracting Parties to the Charter to consult the
Govemmental Committ Voo o o
issues.

(.

110. As with the reporting procedure, it is for the ECSR to
determine whether the national situation has been brought into
conformity with the Charter. This may be done by the ECSR on
the occasion of new complaints and/or in the reporting system in
which the State provides information, in a simplified report, on
the steps it has taken in response to the decisions taken in
respect of that State.’' This mechanism illustrates the
complementary nature of the two procedures to monitor the

89 See Article 8 of the 1995 Additional Protocol and Rule 35 of the Rules of the ECSR.
9 This is the overall average duration of proceedings (comprising both the admissibility
stage and the merits stage) for the complaints completed during the period 1998-2017.
However, the duration of proceedings has been increasing in recent years, inter alia due
to the increase in the number of complaints lodged. Thus, the average duration of
proceedings for the 6 complaints decided on the merits in 2017 was 27.3 months.
91 See Rule 40 of the Rules of the ECSR.
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application of the Charter, which allows for a more regular follow-
up to the decisions of the ECSR, as it is no longer necessary to
await the next State report on the question(s) at issue in the
collective complaints leading to the finding of a violation or
violations of the (revised) Charter. In the present situation follow-
up reporting in the collective complaints procedure can go on
indefinitely, even in spite of the closure of the case by the
Committee of Ministers.

c¢) Interpretation and implementation of the Charter
by the ECSR

i) General principles of interpretation of the
Charter

111. In the decisions and conclusions, the ECSR has
developed a number of general principles of its interpretation of
the (revised) Charter®.

112. Accordingly, the ECSR has clarified the nature and scope
of the (revised) Charter:

. tion
of Human Rights within Europe, as a complement to

While recognising, therefore, the diversity of national

commitment to the shared values of solidarity, non-
discrimination and participation; identify principles to
ensure that the rights embodied in the Charter are

states.
Primary responsibility for imple menting the European
Social Charter naturally rests with national

certain powers to local authorities or the social
partners. However, if they are not accompanied by
appropriate  safeguards, such implementation

92 See for instance Lorcher, K. (2017), ", in Bruun, N., Lorcher, K
Schomann, L and Clauwaert, S., The European Social Charter and the Employme nt
Relation, Hart Publishing, Oxford, (2017), pp. 52-62.
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ammangements may threaten compliance with
-93

113. The ECSR further clarified its interpretation of the
(revised) Charter in the light of the Vienna Convention on the
Law of Treaties and the aforementioned 1993 Vienna
Declaration:

importance in the interpretation of the Charter. In this

Charter, it does so on the basis of the 1969 Vienna
Co
treaty shall be 1nterpreted in good faith in accondance
with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object
- ed as a
human rights instrument to complement the
European Convention on Human Rights. It is a living

the Vienna Declaration of 1993, all human rights are
(para. 5). The Committee is therefore mindful of the
the Charter must be interpreted so as to give life and
meaning to fundamental social righ

that restrictions on rights are to be read lestnctlvely,

intact the essence of the right and to achieve the
94

114. It can be noted that, contrary to the explicit wording in
paragraph 1 of the Appendix to the Charter, the ECSR considers

93 Conclusions XVIII-1  Statement of interpretation General (2006) (available at
http://hudoc.esc.coe.int/eng#).

% FIDH v. France, Complaint No. 14/2003, decision on the merits of 8 September
2004, §§ 26 to 29.
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that the provisions of the Charter may be extended to persons
unlawfully present on the temitory of a State Party.”’

115. Furthermore, when considering several collective
complaints, the ECSR has reiterated that the aim of the (revised)
Charter was to protect rights not merely theoretically but also
effectively. Accordingly, the ECSR considers that the satisfactory
application of the (revised) Charter cannot be ensured solely by
the operation of legislation if it is not effectively applied and
rigorously supervised.”® Consequently, States have an obligation
to take not only legal action but also practical action to give full
effect to the rights recognised in the (revised) Charter.®’

116. v ool i | ) rl .\ |
interpreted the (revised) Charter provisions so as to comprise
98
TR

117. Lastly, certain rights enshrined in the (revised) Charter
must be implemented immediately upon entry into force of the
(revised) Charterin the State concemed (this relates in particular
to negative obligations and obligations to comply), whereas other
rights may be implemented gradually. The latter comprise rights
the implementation of which is particulady complex, often
necessitating structural measures and entailing substantial
financial costs.

%5 This has raised questions by States Parties whether the rules of interpretation
laid down in the Vienna Convention were applied rightly or whether the ECSR had
not gone beyond the powers entrusted to it by the Charter, see Resolutions of the
Committee of Ministers CM/ResCh S(2015)4 and 5 conceming the collective
complaints FEANTS A v. the Nethedands and CEC v. the Nethedands.
% See ICJ v. Portugal, Complaint No. 1/1998, decision on the merits of
9 September 1999, § 32.
97 See Autism-Europe v. France, Complaint No. 13/2002, decision on the
merits of 4 November 2003, § 53.
%8 See, for instance, MFHR v. Greece, Complaint No. 30/2005, decision on
admissibility of 10 October 2005, § 14, conceming the semi-privatised mining of
lignite, posing health and environmental risks; OMCT v. Ireland, Complaint
No. 18/2003, decision on the merits of 7 December 2004, §§ 56 58, conceming
the duty to ban cormporal punishment of children; C.G.S.P. v. Belgium,
Complaint No. 25/2004, decision on the merits of 9 May 2005, § 41, where the
ECSR interprets Article 6 § 1 of the Charter on collective bargaining as
meaning that States must take positive steps to encourage consultation
! . vl 1 i 3see also L above.
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118. The ECSR has clarified the way in which a gradual
imple mentation is in conformity with the (revised) Charter:

I

100

ii) References to the case-law of the Court and
other international ins truments

119. In its interpretative woik, the ECSR has, on numerous
occasions, referred to the Convention and the case-law of the
Court for the definition of principles and concepts. The following
are just a few examples, relating to:

99 See Autism-Europe v. France, Complaint No. 13/2002, decision on the
merits of 4 November 2003, § 53.
100 See ATD Fourth Word v. France, Complaint No. 33/2006, decision on the
merits of 5 December2007, §§ 65 66.
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Article E in conjunction with another provision of the
Revised Charter: the ECSR considers that its role is
similar to that of Article 14 of the Convention. Referring to
| N | |

", the ECSR held that Article E had
no independent existence and had to be combined with a
substantive provision of the Charter;!!

the definition of discrimination: the ECSR referred to the

L judgment of 2000,
accondmg to which dlscnmmatlon arises where States fail
to treat differently persons whose situations are
significantly diffe re nt;'*>

the protection of the Sinti and Roma population: the
ECSR held, as had the Court in its .
(2001), , (2009) and
(2010) judgments, that the
obligation to protect the identity and lifestyle of minorities
covered not only protection of their interests, but also
preservation of cultural diversity of value to the whole
community;!*?

\ PR | 'I . : the ECSR aligned
its defmltlon with that glven by the Court to Article 4 of
Protocol No. 4 to the Convention:

“.104
b

101 SAGES v. France, Complaint No. 26/2004, decision on the merits of
15 June 2005, § 34.

102 See Autism-Europe v. France, Complaint No. 13/2002, decision on the
merits of 4 November 2003, § 52; and MDAC v. Bulgara, Complaint No.
41/2007, decision on the merits of 3 June 2008, §§ 50 51.

103 COHRE v. Italy, Complaint No. 58/2009, decision on the merits of 25 June
2010, §§ 37 to 40,106, 117, 120 to 121, 129, 131, 138 and 155 to 156.

104 Thid., §§ 155 and 156.
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L \ o) Lo . I
y .
31 of the Revised Charter must be in keepling with the
) i (N i \ I I i |
Convention;'%®

\ o0 Vi‘ r ..V ECSR referred
\ I

!

S . | | I
birching oi’ chilldnen (Tynelr v. the United Kingdom, fdJlg),
corporal punishment inflicted at school (Campbell and
Cosans v. the United Kingdom, 1982) and parental
corporal punishment (A. v. the United Kingdom, 1998) in
its interpretation of Article 17 § 1 b) of the Revised
Charter on the protection of children and adolescents
against violence, negligence and e xploitation;!*®

the r. | v L | )
judgment in the Gustafsson v. Sweden case, the ECSR
held that treating employers differently depending on
whether or not they are members of a trade union is not
in conformity with Article 5 of the Charter if this affected
the very substance of their freedom of association.!"’

120. The (revised) Charter is also interpreted in the light of
other intemational treaties in the areas of the rights guaranteed
by it and in the light of the interpretation given to those treaties
by their respective monitoring bodies, in particular the
Intemational Covenant on Economic, Social and Cultural
Rights,!”® the instruments of the Intemational Labour

105 ATD Fourth Wond v. France, Complaint No. 33/2006, decision on the merits
of 5 December 2007, §§ 68 69; FEANTSA v. France, Complaint No. 39/2006,
decision on the merits of 5 December 2007, §§ 64 65; and FEANTSA v.
Slovenia, Complaint No. 53/2008, decision on the merits of 8 September 2009,
§§ 32 35.

106 OMCT v. Greece, Complaint No. 17/2003, decision on the merits of 7 December
2004, § 31; OMCT v. Ireland, Complaint No. 18/2003, decision on the merits of
7 December 2004, § 55; OMCT v. Italy, Complaint No. 19/2003, decision on the
merits of 7 December 2004, § 41; OMCT v. Portugal, Complaint No. 20/2003,
decision on the merits of 7 December 2004, § 34; and OMCT v. Belgium, Complaint
No. 21/2003, decision on the merits of 7 December 2004, § 38.

107 Federation of Finnish Enterprises v. Finland, Complaint No. 35/2006, decision
on the merits of 16 October 2007, §§ 28 29.

108 For example, the ECSR referred to Article 11 of the Covenant and General
Comments Nos. 4 and 7 of the UN Committee on Economic, Social and Cultural
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Organisation (ILO),'* the United Nations Convention on the
Rights of the Child,'!’ the United Nations Convention on the
rights of persons with disabilities and the Intemational
Convention on the Elimination of All Forms of Racial
Dis crimination.'!!

121. Lastly, it should be pointed out that the ECSR takes
account of European Union law when it interprets the Charter.!!?
Moreover, the revised Charter of 1996 compared with its
original 1961 text contains amendments which take account of
the developments in EU law, and which influence the way in
which States implement the Charter.!!?

iii) Examples of ECSR decisions and conclusions

122. From the entry into force in 1998 of the 1995 Protocol
Providing fora System of Collective Complaints until 21 February
2018, the ECSR has registered a total of 158 complaints, 114 of
which have already been processed''* and 44 of which are
currently being examined''®>. The majority (roughly 60%) of
complaints have been lodged by INGOs having consultative

Rights with regard to the right to housing in general see ATD Fourth Wond v.
France, Complaint No. 33/2006, decision on the merits of 5 December 2007, §§ 68
71 and to forced expulsions see COHRE v. ltaly, Complaint No. 58/2009,
decision on the merits of 25 June 2010, §§ 20 21. With regard to education, the
ECSR referred to its General Comment No. 13 see MDAC v. Bulgara, Complaint
No. 41/2007, decision on the merits of 3 June 2008, § 37.

109 See, for example, POPS v. Greece, Complaint No. 77/2012, decision on the
merits of 7 December 2012, § 30 on the reform of pensions, and Bedriftsforbundet
v. Norway, Complaint No. 103/2013, decision on the merits of 17 May 2016, § 27 on
trade union monopolies.

110 See, for example, DCI v. the Nethedands, Complaint No. 47/2008, decision on
the merits of 20 October 2009, § 29; and OMCT v. Ireland, Complaint No. 18/2003,
decision on the merits of 7 December 2004, §§ 34 and 55.

11 See, for example, ERRC v. Portugal, Complaint No. 61/2010, decision on the
merits of 30 June 2011, § 12.

112 Gee, for instance, LO and TCO v. Sweden, Complaint No. 85/2012, decision on
admissibility and the merits of 3 July 2013, §§ 116 and 120. See further L1.(e)
below.

113 See also L1.(e) below.

114 | I i Ii [ / i [ I .- 1V list of
processed complaints.
115 \ ] i |i | \ | Y . o 1V list of

pending complaints.
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status with the Council of Europe, whereas approximately 30 %
have been lodged by national trade unions, and some 10% by
the intemational social partners (to date only by the ETUC),

[ 4 I D ‘ i I 116 There
has been a recent increase in the number of complaints lodged:
18 complaints in 2017 and 21 in 2016, compared to 6 complaints
in 2015 and 10 in 2014.1

123. Until 21 February 2018, the ECSR has delivered more
than 100 decisions on the merits!'® of complaints relating to a
wide range of issues including the rights of Roma, the

16 1t is recalled that, to date, only Finland has acknowledged the right of nationals
NGOs to lodge complaints 7 complaints have been lodged by 3 nationals NGOs:
Complaints Nos. 70/2011 and 71/2011 by The Central Association of Carers in
Finland; Complaints Nos. 88/2012, 106/2014, 107/2014 and 108/2014 by the
Finnish Society of Social Rights and Complaint No. 139/2016 by Central Union for
Child Welfare (CUCW).
17 This was equally stressed in the speech by the President of the ECSR during an
| . AR L ) 1\ , see
http/ml.coe.int/doc/09000016807010£3. N
118 §¢ far there have been only 6 inadmissibility decisions: Frente Comum de
Sindicatos da Administra¢do Publica v. Portugal, Complaint No. 36/2006, decision
on admissibility of 5 December 2006 insufficient evidence that the representative
of the complainant organisation had the authority to act; SAIGI-Syndicat des Hauts
Fonctionnaires v. France, Complaint No. 29/2005, decision on admissibility of 14
June 2005 the complaint did not pertain to the applicable rules but rather to the
manner in which they were being applied in a particular case in a set of proceedings
over a period of eight years before administrative and criminal courts and
disciplinary bodies; Syndicat national des Demmato-Vénérologues v. France,
Complaint No. 28/2004, decision on admissibility of 13 June 2005 the facts
adduced were not of a nature to enable the ECSR to conclude that there had been a
violation of the right guaranteed by the combination of Article E with Articles 1 § 2
and 4 § 1; European Federation of Employees in Public Services v. Greece,
Complaint No. 3/1999, decision on admissibility of 13 October 1999  Greece had
not accepted the provisions relied upon; FFFS v. Norway, Complaint No. 120/2016,
decision on the merits of 18 October 2016 due to the validity of the reservation to
Atrticle 12 § 4 of the 1961 Charter to which Norway was bound before 1994, it was
not obliged to grant before this date social security rights to foreign seamen not
domiciled in Norway; and Movimento per la liberta della psicanalisi-associazione
culturale italiana v. Italy, Complaint No. 122/2016, decision on admissibility of 24
March 2017  the activities camied out by the complainant organisation were not
within the essential prerogatives of a trade union and the movement could not be
considered as a trade union organisation. In general, it should be emphasised that
the fact that the vast majority of complaints have been declared admissible by the
ECSR in contrast to the situation with regard to the applications lodged with the
Court can largely be explained by the fact that there is no requirement to exhaust
domestic remedies in the collective complaints procedure.
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assistance to and the right to shelter for irregular migrants, the
rights of persons with disabilities, the right to organise and the
right to strike. In the vast majority of cases the ECSR has found
one or more violation(s) of the Charter (in about 96% of the
cases).

124. As for the States against whom collective complaints
were lodged, the distribution has been relatively une ven: roughly
one third of the complaints concemed France, some 14%
Greece and some 10% Portugal and Italy, whereas other States
Parties had only two or three complaints lodged against them
over a period of more than 15 years. Lastly, it should be pointed
out that recently, an INGO lodged the same complaint against all
15 States Parties to the 1995 Protocol.!”’

125. The ECSR has assessed the Contracting
compliance with the provisions of the Charter, for instance, in {he
following de cisions.!?

126. In the context of the right to a fair remuneration under
Article 4 of the Charter, the ECSR was called upon to decide on
two complaints lodged by GENOP-DEI and ADEDY v. Greece
which concemed austerity measures in Greece. These had
entailed changes to the Labour Code providing for the option of
dismissing workers up to one year from their hiring without
having to give grounds'?! and the introduction of pay for young
workers up to the age of 25 which was significantly less than that
of older workers.!?2

127. The ECSR found on 23 May 2012 that there had been a

violation of the Charter (Articles 4 § 4 and 4 § 1 in the light of the

non-discrimination clause of the Preamble to the 1961 Charter)
Vo . . | N 4

(I:oné olidating public ﬁﬂancés. According to the ECS R:. !

119 See Complaints Nos. 124/2016 to 138/2016 by University Women of
Europe allregistered on 24 August2016.

120 See for all ECSR decisions and conclusions and their follow-up the

[ I .. -http://hudoc.esc.coe.int/eng#.

121 GENOP- Dtl and ADEDY v. Greece, Complamt No. 65/2011, decision on
the merits of 23 May 2012.

122 GENOP-DEI and ADEDY v. Greece, Complaint No. 66/2011, decision on
the merits of 23 May 2012.
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.while it may be reasonable for the crisis to prompt

/.1 in items of public
spending or relieve constraints on businesses, these
changes should not excessively destabilise the
situation of those who enjoy the rights enshrined in
the Charter - i | .a greater employment
flexibility in order to combat unemployment and
encourage employers to take on staff, should not
result in depriving broad categories of employees,
particulaly those who have not had a stable job for
long, of their fundamental rights in the field of labour
law, protecting them from arbitrary decisions by their
employers or from economic fluctuations.
They establishment and maintenalllc? of such rights
[Dloing away with such guarantees would not only
force employees to shoulder an excessively large
share of the consequences of the crisis but also
accept pro-cyclical effects liable to make the crisis
v;'01§e and to increase the burden on welfare systems
fulfilling the obligations of the Charter in the area of

social protection. !?3

128. As for the right to organise guaranteed by Article 5 of the
(revised) Charter, the ECSR held in Complaint No. 83/2012
(EuroCOP v. Ireland) that there had been no violation of Article 5
on grounds of the prohibition against members of the police on
establishing trade unions.!’* The ECSR further concluded that
there was a breach of Article 5 on grounds of the prohibition on
|i (. i - C i I 4
organisations. Moreover, Alﬁcle 6 § 2 had been breached on
\ | [ I, I y
negot'iations and Atrticle 6 § 4 hz‘ld been violated by the said
prohibition to strike on members of the police force.

123 See Complaint No. 65/2011, cited above, §§ 17 18.
124 Decision on the admissibility and the merits of 2 December2013.
62



129. Furthemmore, still with regard to the right to bargain
collectively under Article 6 of the (revised) Charter, the ECSR
considered in its decision of 3 July 2013 in LO and TCO v.
Sweden the complaint by Swedish trade unions as well-founded.
The complainants had alleged that the legislative amendments
introduced in 2010 bringing Sweden into line with the Laval
judgment of the Court of Justice of the European Union (CJEU)
violated the Charter. The ECSR held that the amendments in
question did not promote collective bargaining for posted workers
in violation of Article 6 § 2 and that they introduced restrictions
on the collective action in which workers must be able to engage
in breach of Atticle 6 § 4. Furthermore, the said amendments did
not respect the principle of not treating migrant workers less
favourably, in violation of Article 19 § 4.'%5

130. With regard to the right to protection of health under
Article 11 of the (revised) Charter, the ECSR has held on two
occasions, in MFHR v. Greece and in FIDH v. Greece, that the
Charter, just as the Convention, also guaranteed the right to a
healthy environme nt.!2¢

131. As for the right to social security under Article 12 of the
(revised) Charter, the ECSR had to assess the pensions reform
in Greece, again adopted in the context of the austerity
measures taken, in five collective complaints, IKA-ETAM v.
Greece, POPS v. Greece, POS-DEI v. Greece, LS.A.P. v.
Greece and ATE v. Greece. The ECSR held that there had been
a violation of the Charter (Article 12 § 3),'*’ considering that:

125 1O and TCO v. Sweden, Complaint No. 85/2012, decision on admissibility and
the merits of 3 July 2013, §§ 116 and 120. In the assessment of the follow-up to this
decision, the ECSR held, in 2016, that the situation had still not been brought into
conformity with the Charter.
126 MFHR v. Greece, Complaint No. 30/2005, decision on the merits of 6 December
2006, § 195; in 2015, the ECSR held that the situation had not been brought in
conformity with the Charter. See further FIDH v. Greece, Complaint No. 72/2011,
decision on the merits of 23 January 2013; in 2015, the ECSR held that the situation
had not been brought into conformity in respect of Articles 11 §§ 1 and 3 but that it
had been brought in conformity in respect of Article 11 § 2.
127 All decisions on the merits delivered on 7 December 2012: IKA-ETAM v.
Greece, Complaint No. 76/2012; POPS v. Greece, Complaint No. 77/2012; LS.A.P.
v. Greece, Complaint No. 78/2012; POS-DEI v. Greece, Complaint No. 79/2012;
L vl . 1 . S [ . -up
to 1‘ts decisions on austerity Imeasunes (simp]iﬁeld repo;tinlg procedure), the ECSR
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,.128 The
ECSR further stated tha

- (in this
L . ‘Ii i i i i‘ |
from EU institutions and the Intermational Monetary
Fund).'”

132. With regard to the right to emergency social and medical
assistance (Article 13 of the (revised) Charter), the right of
children and young persons to social, legal and economic
protection (Article 17) and the right to shelter (Article 31 § 2), the
ECSR held in a series of decisions that from the point of view of
human dignity, migrants in an immegular situation should be able
to benefit from those rights.*" It thereby went beyond the

considered in 2015 that the situations amounting to violations found in 2012 had not
yet been brought in conformity with the Charter.

128 See Complaint No. 76/2012, §§ 78 and 82.

129 See ibid., § 50.

130 See FIDH v. France, Complaint No. 14/2003, decision on the merits of 8
September 2004; in its 2011 Conclusions, the ECSR found that the situation had
been brought into conformity with the Charter. See further DCI v. the Nethedands,
Complaint No. 47/2008, decision on the merits of 20 October 2009; the ECSR
equally concluded that the situation had been brought in line with the Charter. See,
moreover, FEANTSA v. the Nethedands, Complaint No. 86/2012, decision on the
merits of 2 July 2014, and CEC v. the Nethedands, Complaint No. 90/2013, decision
on the merits of 1 July 2014; in the assessment of the follow-up to these two
decisions, the ECSR held, in 2016, that the situations had still not been brought in
conformity with the Charter. In its latest follow-up report the Nethedands pointed to
the decision of the Court in (no. 17931/16, 5 July 2016)
where the Court considered the complamts under Article 3 of the Convention
manifestly ill-founded, in particular because given the different measures taken by
the Dutch Government in the meantime it could not be said that the Nethedands
authorities had fallen short of their obligations under Article 3 by having remained
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personal scope of application of the Charter. Pursuant to
paragraph 1 of the Appendix, the Charter protects foreigners only
insofar as they are nationals of other Contracting Parties lawfully
resident or working regulady within the termitory of the
Contracting Party concemed. In its FIDH v. France decision of
2004 the ECSR accepted, first, the applicability of Articles 13 and
17 to minors in an imegular situation. In its DCI v. the
Nethedands decision of 2009, the ECSR then reached a similar

I, . A I oo o) L I
Article 31 § 2. Lastly, in its CEC v. the Nethedands and
FEANTSA v. the Nethedands decisions of 2014, the ECSR
concluded that both minors and adults in an imregular situation
had the right to shelter and to emergency medical and social
assistance.

133. In these decisions, the ECSR referred to instruments
including the Universal Declaration of Human Rights, the
Intemational Covenant on Economic, Social and Cultural Rights
and the UN Convention on the Rights of the Child, none of
which, just as the Convention, provides for any restriction similar
to the one in the above-mentioned Appendix. In its DCI v.
Belgium decision of 2012, the ECSR highlighted the principles of
its interpretation of the rights which must be guaranteed:

.The Committee nonetheless points out that, the
restriction of the personal scope included in the
Appendix should not be read in such a way as to
deprive foreigners coming within the category of
unlawfully present migrants of the protection of the
most basic rights enshrined in the Charter or to impair
their fundamental rights such as the right to life or to
physical integrity or the right to human dignity
(Defence for Children Intemational v. the
Nethedands, Complaint No. 47/2008, ibid, §19;
Intemational Federation of Human Rights Leagues v.
France, ibid, §§ 30 and 31).

inactive or indifferent. This was recently reaffirmed in Said Good v. the Nethedands
(no. 50613/12, 23 January 2018).
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In the light of the latter observations and of the
mandatory, universally recognised requirement to
protect all children requirement reinforced by the
fact that the United Nations Convention on the Rights
of the Child is one of the most ratified treaties at
wond level, the Committee considers that paragraph
1 of the Appendix should not be interpreted in such a
way as to expose foreign minors unlawfully present in
a country to serious impairments of their fundamental
rights on account of a failure to give guarantee to the
social rights enshrined in the revised Charter.

However, although the restriction of personal scope
contained in the Appendix does not prevent the
application of the Charter's provisions to unlawfully
present foreign migrants (including accompanied or
unaccompanied minors) in certain cases and under
certain circumstances, the Committee wishes to
undedline that an application of this kind is entirely
exceptional. it would in particular be justified solely in
the event that excluding unlawfully present foreigners
from the protection afforded by the Charter would
have serously detrimental consequences for their
fundamental rights (such as the right to life, to the
preservation of human dignity, to psychological and
physical integrity and to health) and would
consequently place the foreigners in question in an
unacceptable situation, regarding the enjoyment of

these rights, as compared with the situation of
-131

It should be noted that the Committee of Ministers, in its

resolutions conceming FEANTS A v. the Nethedands and CEC v.
the Nethedands, explicitly recalled that the powers entrusted to
the ECSR were finmly rooted in the Charter itself and recognised
that the decisions of the ECSR raised complex issues in this
regard and in relation to the obligation of States Parties to

131 See DCI v. Belgium, Complaint No. 69/2011, decision on the merits of 23

October2012, §§ 28 39.
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respect the Charter. It further recalled the limitation of the scope
of the European Social Charter (revised), laid down in paragraph
1 of the Appendix to the Charter.!?

135. With regard to the rights of persons with disabilities under
Article 15 of the (revised) Charter the ECSR delivered two
decisions against France finding a violation of Article 15 § 1 on
the ground that mainstream education in ordinary schools was
not a prority for children and adolescents suffering from autism
(Autism-Europe v. France and AEH v. France).!3

136. Furthermore, in Complaint No. 100/2013 (ERRC v.
Ireland) conceming the right of the family to protection under
Article 16 of the (revised) Charter, the ECSR held that there had
been no violation of Article 16 in respect of the legal frame work
goveming accommodation for Travellers.!34

137. Conceming the right of children and young persons to
protection under Article 17 of the (revised) Charter, the ECSR
has confirmed, in a series of decisions, that in their domestic
legislation States must explicitly and effectively prohibit all
corporal punishment inflicted on children in the family, at school
and in other settings (Approach v. France, v. Ireland, v. laly, v.
Slovenia, v. the Czech Republic and v. Belgium respectively).!3*

132 CM/ResCh S(2015)4 and CM/Res Ch S(2015)5.
133 See Autism-Europe v. France, Complaint No. 13/2002, decision on the
merits of 4 November 2003; and AEH v. France, Complaint No. 81/2012,
decision on the merits of 11 September 2013. In the assessment of the follow-
up to these two decisions, the ECSR held, in 2015, that the situations had still
not been brought in conformity with the Charter.
134 Complaint No. 100/2013, decision on the merits of 1 December2015.
135 Approach v. France, Complaint No. 92/2013, decision on the merits of 12
September 2014; Approach v. Ireland, Complaint No. 93/2013, decision on the
merits of 2 December2014; Approach v. Italy, Complaint No. 94/2013, decision
on the merits of 5 December 2014; Approach v. Slovenia, Complaint No.
95/2013, decision on the merits of 5 December 2014 in 2016, in the
assessment of the follow-up to this decision, the ECSR held that the situation
had not yet been brought in conformity with the Charter; Approach v. the Czech
Republic, Complaint No. 96/2013, decision on the merits of 20 January 2015
in the assessment of the follow-up to this decision in 2016, the ECSR held that
the situation had not yet been brought in conformity with the Charter; Approach
v. Belgium, Complaint No. 98/2013, decision on the merits of 20 January 2015.
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138. In the reporting procedure, the ECSR examined The matic
! I, D N A B \

adopted 725 conclusu)ns' regardmg 41 States 252 conclusmnsI
of non-conformity with the Charter (35%), 337 conclusions of
conformity (46%) and 136 . nml . = \ ! |
absence of sufficient information, the ECSR was unable to
assess the situation. Positive developments were observed
particulady in relation to the right to information and consultation
in collective redundancy proceedings, the right to paid public
holidays and the elimination of risks in inherently dangerous or
unhealthy occupations. In contrast, the ECSR noted several
recurring problems regarding the right to remuneration enabling
workers and their families to have a decent standard of living,
periods of notice which were often insufficient, and the
unassignable and/or unattachable portion of wages which was
often too low.'%¢

139. In 2015 the ECSR examined Thematic Group 4 covering

Vo A& + At its session in December
2015 it adopted 824 conclusmns conceming 31 States. Positive
developments were observed in particular for the rights of
workers with family responsibilites, the legal and social
protection of families and corporal punishment. However, the
ECSR noted several problems affecting numerous States,
including two re curring problems: the pay and treatment of young
workers and apprentices, and the rights and tre atment of migrant
workers (restrictive measures, in particular discrimination as
regards family allowances and inadequate respect of the right to
family re union).!’’

140. In 2016, the ECSR examined Thematic Group 1 on
i ro. | I . |
occasion, it adopte(i 513 c‘onclusmns concenlﬂng 34 States:
166 conclusions of non-conformity with the Charter (32%), 262

136 See the v . | ¢ Pp- 19 etseq.

137 See the n ! , pp- 24 et seq. See in this context
also the speech by the Pnes1dent of the ECSR on the occasion of his exchange
of vie ws with the Committe e of Minis te rs at

https :/mm.coe.int/CoERMPublicCommonS earchS ervices/Dis playDCTMConte nt
?2documentld=09000016806304fc.
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Positi\"eldevelopments were observed 1n‘ palticuiar for the right to
protection in cases of termination of employment, the right of
workers to the protection of their claims in the event of the
insolvency of the employer as well as for the access to general
and vocational secondary education, university and non-
university higher education. However, the ECSR noted several
problems affecting numerous cases: discrimination in
employment, insufficient integration of persons with disabilities
into the ordinary labour market, failure to provide for reasonable
accommodation for persons with disabilites and the right to
e quality of opportunities for women and men.'?®

141. In 2017, the ECSR then completed its examination of
State reports on rights relating to health, social security and
social protection (Thematic Group 2). It adopted 486 conclusions
in respect of 33 States: 175 conclusions of non-conformity with
the Charter (36 %), 228 conclusions of conformity (47 %) and 83
nolo . . I r [ v !
particular in that there is 'an imi)mved frame work and adoptioh of
measures in respect of health and safety at work and an
extension of social security benefits. However, the ECSR noted
several problems affecting numerous cases: insufficient
measures to reduce the high number of fatal accidents at the
workplace and of infant and mate mal mortality, inade quate levels
of social security benefits and of social assistance and
inadequate measures taken against poverty and social
exclusion.'

138 See the . L ! , Pp- 29 et seq. |
Conclusions 2016 also http://www.coe.int/e n/we b/turin-e urope an-social-
charte 1/-/dis crimina tion-re mains -wide s pre ad-in-the -s tate s -partie s -to-the -
european-social-charter.

139 See the website of the European Social Charter for the 2017 Conclusions of
the ECSR.
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d) Implementation of the Charter at national level

i) The application of the Charter by national
courts

142. It is important to stress at the outset the non-exhaustive
and purely illus trative nature of the examples which follow. These
will be supplemented at a later stage in particular by an analysis
of the replies given by the States to a questionnaire conceming
their good practices in the implementation of social rights and in
particular of the European Social Charter.!4

143. The application of the Charter and of the decisions and

conclusions of the ECSR by national courts can have a
A A ¢ . . ! [ E N A

ECS]&‘ encour:llges: ' ‘ !

national courts to decide the matter in the light of the
principles it has laid down [...] or, as the case may be,
[...] the legislator to give them the possibility to draw
the consequences as regards the conformity with the
Charter and the legality of the provisions at issue. 14!

144. It should be pointed out, however, that the application of
the (revised) Charter by national courts differs and can take
diffe rent forms or dire ctions.

145. roi rl . I i " , Il

partially set aside a compulsory retirement decision relating to a
civil servant, which followed automatically from two negative
assessments and took effect 10 days later. It set aside the
effective date, enforcing Article 4 § 4 of the Charter directly,
since it held that this period, although admissible in domestic

140 See the decision of the CDDH in December 2017, CDDH(2017)R88, § 15.
[ B . ror | | I .

the implementation ofI social rl!ghtsI at Inational ‘level docur‘nent bDDH—
SOC(2017)04, for a summary thereof document CDDH-SOC(2018)07 and fora
short analysis of the replies document CDDH-SOC(2018)06.

141 Confederation of Swedish Enterprise v. Sweden, Complaint No. 12/2002,
decision on the merits of 22 May 2003, § 43, on the obligation to repeal or not
to enforce pre-entry closed shop clauses, even if a State traditionally leaves
regulation of the laboursector to the social partners alone (§ 28).

70




law, did not match the reasonable period of notice guaranteed by
the Charter.!*> Other Belgian courts including the Cons titutional
Court are equally applying the Charter.!*

146. Furthemmore, in Spain a labour court overruled national
legislation allowing workers to be dismissed during their
probationary period without notice or compensation. In doing so,
it based its reasoning on the decision of the ECSR in Complaint
No. 65/2011 (GENOP-DEI and ADEDY v. Greece), holding that
the measures imposed on Greece by the Troika were similar to
those taken in Spain.!** Several other Spanish labour courts
have followed this judgment. In the same vein, three judgments
by high regional courts in Spain have recently applied the
Charter, giving it a binding effect (Article 4 § 4 on the right of all
workers to a reasonable period of notice), and have recognised
| | Co . LI I
inte rpret its dispoéitions.145 ! b

147. The Labour Division of the French Court of Cassation has
also accepted the direct applicability of certain (revised) Charter
articles such as Article 5 (right to organise) and Article 6 (right to
bargain collectively).!¢ It has further accepted the applicability of

142 Belgian Council of State, judgment of 28 April 2008, No. 182.454; and judgment
of 6 November 2012, No. 221.273 (conceming Atrticle 6 § 4 of the Charter).
143 L rl .\ (. o] [ 4 .
No. 87/2005 (at B.48 and B.49) regarding Article 2 § 1 of the Charter; judgment of 6
April 2000, No. 42/2000 (at B.7.4.) regarding Article 6 § 4 of the Charter; judgments
of 14 November 2012, No. 142/2012, and of 15 July 1993, No. 62/1993, on other
articles of the Charter. See also Judgment No. 101/2008, which refers to Article 31
of the Charter without reservations (although it is not binding on Belgium and a
reservation has been expressed in this field conceming the EU Charter of
Fundamental Rights) prior to finding a violation of the Constitution with regard to
housing (at B.20 et seq.). For other courts referring to Article 6 § 4 of the Charter
see, for example, the judgment of 5 November 2009 of the Brussels Labour Court.
144 Juzgado de lo Social No. 2 of Barcelona, Judgment No. 412 of 19 November
2013.
145 See High Court of Justice of the Canares (Las Palmas, Gran Canara),
Chamber for Social and Labour Matters, Judgment 30/2016 of 28 January 2016,
App. 581/2015; Judgment 252/2016 of 30 March 2016, App. 989/2015;
Judgment 342/2016 of 18 April 2016, App. 110/2016.
146 French Court of Cassation, Lab. Div., 14 April 2010, Nos. 09-60426 and 09-
60429; 10 November 2010, No. 09-72856; 1 December 2010, No. 10-60117; 16
February 2011, Nos. 10-60189 and 10-60191; 23 March 2011, No. 10-60185; and
28 September 2011, No. 10-19113. See also Carole Nivard,
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v . ,
commitments, Article E enshrining the general principle of non-
discrimination and Article G laying down the restrictions
pemnitted by the Revised Charter.'¥” | v
its part, recognised the direct applicability of a Rev1sed Chalter
article (Article 24 on protection in cases of termination of
employment) for the first time in its Fischer judgment of 10
February 2014.'*® In a decision of 11 Aprl 2018, the Italian
Constitutional Court, for its part, has used Atticle 5 of the Charter
as a criterion for assessing the constitutionality of a provision of
domestic law prohibiting military s taff to form trade unions.!*

i i A

148. Finally, the ECSR holds exchanges of views with national
courts. By way of example, on 28 February 2017, a meeting took
place with the Ukrainian Constitutional Court on the effective
protection of pension and social security rights in the light of the
Charter and the conclusions and decisions of the ECSR.'°

ii) Internal reforms further to ECSR decisions or
conclusions

149. Some States have undertaken significant reforms
following ECSR decisions or conclusions, a few examples of
which are given below.!s!

Charte sociale européenne devant les juridictions suprémes frangaises

droits et libertés fondamentaux (RDLF), 2012, Chron. 28.

147 French Court of Cassation, Lab. Div., 29 February 2012, No. 11-60203; and 10

May 2012, No. 11-60235. See also Nivard, ibid.

148 ! . o | N T

direct de la éhalte so‘cmle européenne devant le _]uge admmlstlatlf ketour surla
, RDLF 2016, Chron.

4 |

22.
149 \ Ii - I ) ! ! Constitutional L
release.

150 See the following link for information on the exchange of views with the
Ukrainian Constitutional Court.

151 Similady to th | S g - country-by-
country factsheets ! ’li‘ \ | / i IV 1 1. website in
! \ Voo, rrvi. . \ . re.v I

implementation of the Charter. t ! : l



150. Inits decision of 19 October 2009 in ERRC v. France, for
instance, the ECSR found that there had been a violation of
Article E taken in conjunction with Article 31 of the Revised
Charter, since Travellers were discriminated against when it
came to implementing their right to housing.'> In its assessment
of the follow-up to this decision, the ECSR found in 2015 that
France had brought its situation in conformity through specific

ro [ i \ [ nr .. .| e field of housing,
such as introducing an assisted rental loan for integration
purposes, a reduction in the costs of setting up stopping places,
a new inter-ministerial strategy on the situation of Travellers and
a long-term plan to combat poverty and promote social inclusion
containing provisions relating specifically to their
accommodation.'>3

151. Furthemmore, in its decision of 18 February 2009 in ERRC
v. Bulgaria, the ECSR found that there had been a violation of
Article 13 § 1 of the Charter, since the amendments to the
Bulgarian Social Assistance Act suspended minimum income for
persons in need after 18, 12 or 6 months.'** In its assessment of
the follow-up to this decision, the ECSR found in 2015 that
Bulgaria had brought its situation in conformity with the Charter
following an amendment of this law that now ensured social
assistance to these persons without a time -limit.'>’

152. In DCIv. Belgium, the ECSR found that there had been a
violation of Articles 17 § 1 and 7 § 10 of the Revised Charter as
the Belgian Govemment had not taken the necessary and
appropriate measures to guarantee illegally resident
accompanied foreign minors and unaccompanied foreign minors
who were not requesting asylum the care and assistance they
needed and special protection against physical and moral

152 See ERRC v. France, Complaint No. 51/2008, decision on the merits of
19 October2009.

153 See o N A database (http://hudoc.esc.coe.int/eng#)
on the assessment of the follow-up to Complaint No. 51/2008.

154 ERRC v. Bulgaria, Complaint No. 48/2008, decision on the merits of
18 February 2009.

155 See the Social Char 1. oo http://hudoc.esc.coe.int/eng#)
on the assessment of the follow-up to Complaint No. 48/2008.

73




hazards.'*® In 2015, the ECSR, in its assessment of the follow-up
to this decision, held that Belgium had brought its situation into
conformity with the Charter after having taken measures to
provide these two categories of foreign minors with shelter in a
reception centre.!’’

153. The ECSR has equally taken note of examples of the
implementation of the Charter in the State Parties in its
conclusions adopted with regard to State reports whether in the
form of new legislation or by changes in the practice of the
application of the domestic law. A few examples are given below.

154. Conceming the right to health, in its Conclusions 2013,
the ECSR specifically noted a number of measures taken by
Turkey to reduce infant and matemal mortality, which had
substantially improved the situation, and several regulations on
waiting lists introduced in Slovenia in order to reduce waiting
times for care and treatment.!®

155. Conceming the rights of eldedy persons, in its
Conclusions 2013 and 2013/XX-2, the ECSR took particular note
of the adoption of legislation in the Czech Republic prohibiting
age discrimination outside employment and of specific measures
taken in France, Malta, the Netherdands and Slovenia to combat
the abuse of eldedy persons.!>®

156. Conceming the right to organise, in its Conclusions
2014/XX-3, the ECSR noted a positive development in Belgium
after the enactment of a law in 2009 enabling victims of
discrimination based on trade union membership to claim
compensation proportionate to damage actually suffered and
prohibiting this type of discrimination at all stages of the
employment relationship. Moreover, Romania passed the Social

156 DCI v. Belgium, Complaint No. 69/2011, decision on the merits of
23 October2012.
157 See hitp://hudoc.esc.coe.int/eng#.
158 See Conclusions 2013 of 06/12/2013 Turkey  Article 11-1; and
Conclusions 2013 0of06/12/2013 Slovenia Article 11-1.
159 See Conclusions XX-2 of 06/12/2013 Czech Republic  Atticle 4 of the
1988 Additional Protocol; and Conclusions 2013 France Article 23.
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Dialogue Actin 2011 which abolished the nationality re quireme nt
for membe rship of the Economic and Social Council.'®

157. Conceming the rights of persons with disabilities, in its
Conclusions of 2012 the ECSR specifically noted the passing by
Estonia of an Equal Treatment Act (entry into force on 1 January
2009) prohibiting all foorms of discrimination on the ground of
disability in access to vocational guidance and training, and the
passing by Poland of the 2010 Equal Treatment Act, introducing
into the law on vocational and social rehabilitation and
employment of persons with disabilites an expressly worded
J N rrv Lo .
vulo were employed, engaéed in a recruitment “pmclésls,
undergoing training, on an intemship, etc., unless such
measures would impose a disproportionate burden on an
employer.!! Moreover, in its Conclusions of 2016, the ECSR
noted, in particular, that Armenia adopted a law on employment
(entry into force on 1 January 2014) which sets out the measures
to be taken to help persons with disabilities integrate into the
labour market.!> Moreover, the Republic of Moldova adopted
legislation to ensure equality (entry into force on 1 January 2013)
which prohibits all forms of discrimination, including
discrimination based on disability, and applies to all individuals
and legal persons in the public and private domains.'®3
Furthermore, Italy adopted Legislative Decree No. 76/2013,
which obliges public and private employers to make reasonable
accommodation to ensure compliance with the principle of equal
treatment of persons with disabilities at work.!64

158. Lastly, conceming the right to woik, in its Conclusions of
2012 the ECSR particulady noted structural measures adopted
by Sweden in the context of the economic crisis with a view to
(i) encouraging unemployed persons to actively seek
employment, (ii) facilitating labour market re-integration of

160 See Conclusions 2014 0f05/12/2014 Romania Atticle 5.
161 See Conclusions 2012 of 07/12/2012 Es tonia Article 15-1; and
Conclusions XX-1 0of 07/12/2012 Poland Article 15-2.
162 See Conclusions 2016 0of 09/12/2016 Ammenia Article 15-2.
163 See Conclusions 2016 0f09/12/2016 Moldova Article 15-1.
164 See Conclusions 2016 0f09/12/2016 Italy Article 15-2.
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persons excluded and (iii) achieving better labour market
matching by a restructuring of the Public Employment Service.
Moreover, the ECSR took note of the adoption by Austra of
labour market measures including measures relating to
education and training for both employees and jobseekers
(including a 23.5% increase in the budget for active labour
market policy in 2009 by comparison with 2008).16

iii) Training and awareness -raising on the Charter

159. Every year, a number of seminars and training events on
the Charter and ECSR decisions and conclusions are held in
varous countries'®® with the participation of former or cument
members of the ECSR; some of them are organised by the
Conference of INGOs in association with the Charter
Department. The ECSR is also regulady represented at
inte mational conferences and events on human rights.'®’

160. In addition, a course on labour rights'® has been
developed for the European Programme for Human Rights
Education for Legal Professionals in the 28 EU Member States

oo F e by )
i | i I [

165 See Conclusions 2012 of 07/12/2012 Sweden Article 1-1; and
Conclusions XX-1 0f07/12/2012 Austrda Arficle 1-1.
166 Examples from 2016: Training event for NGOs on the collective complaints
procedure (Brussels, 22 January 2016), conference on Charter impleme ntation
in Andoma (Andoma la Vella, 28 April 2016) and seminar on the collective
complaints procedure for representatives of various Serbian institutions working
on social rights (Belgrade, 25 October 2016). All the training and awareness -
raising events on the Charter that took place in 2016 are listed in the
Activity Report 2016, Appendix 3.
167 A list of these events can equally be found in the annual activity reports,
see, forinstance, the . - !
168 http://www.coe.int/en/web/help/help-courses: This course comprises the
following modules: right to work; employment relationship and working time;
pay and insolvency; termmination of employment; discrimination and equal
opportunities; collective labour rights; and health and safety (physical and
mental) at work. Events organised under this programme included a course on
capacity-building for labour rights on 9 November 2016 in Greece, a seminar on
how labour rights need more protection in times of crisis and austerity on
29 September2016 in Slovenia, a course on labour rights for judges and
lawyers on 12 September 2016 in Lithuania and a trainer training session on
labour rights on 3 and 4 March 2016 in Strasbourg.
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national implementation of the European Social Charter, the
Convention and the EU Charter of Fundamental Rights. In the
context of this HELP programme, for instance, a European
Seminar on Labour Rights was held on 26 and 27 September
2016, organised by the Council of Europe Human Rights
National Imple mentation Division in association with the Judicial
Training Centre of Slovenia.

161. Finally, a number of books and articles on the Charter
have recently been published.'®”

e) The European Union law and the Charter

162. To date, all 28 EU Member States have ratified either the
1961 Charter or the Revised Charter; eight of them have not
ratified the Revised Charter'’’. Fourteen EU Member States
accepted the procedure of collective complaints provided for in
the 1995 Additional Protocol Providing for a System of Colle ctive
Complaints.!”! It will be recalled that the Charter is based on an

| o m, under which States are able, under certain
circumstances, to choose the provisions they are willing to
accept as binding.'”” To date, only France and Portugal have
accepted all the provisions of the Charter, in contrast to the other
EU Member States where there are significant disparities in
terms of commitments.'”3

169 A list of these publications can also be found in the annual activity reports,

see .. | , Annex 13 and . ;s ! s
Append1x5 Y Y

170 Namely: Croatia, the Czech Republic, Denmark, Germmany, Luxembourg,
Poland, Spain and the United Kingdom (see | ! ) 4 [

Chart of signatures and ratifications of the 1961 Charter and the Chart of signatures
and ratifications of the 1996 revised Charter).
171 Namely: Belgium, Bulgaria, Croatia, Cyprus, the Czech Republic, Finland,
France, Greece, Ireland, Italy, the Nethedands, Portugal, Slovenia and Sweden.
172 See L1.(b)(i) above.
” oo | v
Charter  provisions, available at: http:/fra.europa. eu/en/publlcatlons -and-
resources/data-and-maps/int-obligations/esc; only the right to protection of health
(Article 11 of the Charter) has been accepted by all EU Member States.
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163. EU law has been one of the sources of ins piration for the
Revised Charter. The Explanatory Report to the Revised Charter
contains several references to the fact that the wording of the
Revised Charter was based on EU Directives.!” Likewise, the
ECSR takes account of EU law in its decisions and conclusions
when interpreting the Charter.'’> There is, however, no
presumption of conformity of EU law with the Charter:'’® in other
words, the ECSR does not assume that social rights enjoy
equivalent protection within the EU. The ECSR, however, has

\ . Il. 1. . y . |
i i i

| |

174 Accordingly, in the explanatory report to the Revised Charter, it is stated that:
Article 2 § 6 on the right to just conditions of work was inspired by Council

T vl 1. . ol |
conditions applicable to the contract or emll)loylment lelationship;

Atticle 7 § 2 of the Charter prohibiting the employment of persons under the age
of 18 was inspired by Council Directive 94/33 on the protection of young people
at work;

Atticle 8 § 4 of the Charter on the right of employed women to protection of
matemity borrows the idea from Council Directive 92/85 on the introduction of
measures to encourage improvements in the safety and health at work of
pregnant workers;

[ [ | I . LI B A |
instl)lvency of their employer was ins pired by Commdnity Dire ctive 80/987 on the
hamonisation of the laws of the Member States relating to the protection of
employees in the event of the insolvency of their employer;

Atrticle 29 of the Charter on the right to information and consultation in collective
redundancy procedures was drafted with reference to Community Directive
92/56 on the hammonisation of the laws of the Member States relating to
collective redundancies.
175 For example, the ECSR has taken account of a number of judgments of the
CJEU in its interpretation of the right to a healthy environment (in particular in FIDH
v. Greece, Complaint No. 72/2011, decision on the merits of 23 January 2013,
which refers to the CJEU judgment of 2 December 2010 in European Commission v.
Hellenic Republic, C-534/09). Furthermore, in its 2012 Conclusions, the ECSR
referred to the CJEU judgment of 2 August 1993 in Marshall v. Southampton, C-
271/91, regarding the upper limits on compensation in dis crimination cases.
176 See CFE-CGC v. France, Complaint No. 56/2009, decision on the merits of 23
June 2010, §§ 32 to 36, and CGT v. France, Complaint No. 55/2009, decision on
the merits of 23 June 2010, §§ 34 to 38: while the European Court of Human Rights
accepts that in certain circumstances there may be a presumption of conformity of
EU law with the Convention, the same cannot be said for EU provisions with regard
to the Charter. In these cases, the ECSR found that there had been a violation of
the Charter (the right to reasonable working hours and the right to rest periods) as
regards the transposition of Directive 2003/88/EC of the European Pardiament and
of the Council of 4 November 2003 (it was not the Directive per se that was
considered contrary to the Charter but rather the possible combination of the
numerous exceptions and exemptions provided for therein).
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European Social Charter is taken into account in EU law in a
more systematic and faithful manner.'”’

164. The EU, for its part, has procedures and instruments
specific to its own legal order which sometimes refer to the
Charter, either mentioning it explicitly or taking it into account
implicitly as supplementary law. In this context, a distinction
should be made between the references to the Charter in
primary and secondary EU law and references made in the case-
law of the Court of Justice of the European Union (CJEU) and in
other EU acts or initiatives.!”®

165. As regards references to the Charter in primary EU law, it
is to be noted that the Treaty on European Union (1992) refers to
| / .I Vo L v r| . .Confirming
their attachment to fundamental soc1al rights as deﬁned in the
European Social Charter signed at Turin on 18 October 1961
and in the 1989 Community Charter of the Fundamental Social
Rights of Workers .7

166. The Treaty on the Functioning of the European Union
(2007) equally refers, in Article 151 § 1, to the European Social
Charter:

.The Union and the Member States, having in mind
fundamental social rights such as those set out in the
European Social Charter signed at Turin on 18
October 1961 and in the 1989 Community Charter of
the Fundamental Social Rights of Workers, shall have
as their objectives the promotion of employment,

177 Tbid.
178 On this subject, see the ECSR working document entitled . Y

| 11 of 15 July 20!14 available at:
_ttp_s J/m.coe. mt/16806§44ec i’alt II of thls working document looks at the links
between the provisions of the Charter, secondary law and the case-law of the
CJEU. A more comprehensive list can be found in Appendix 2 to that document on
provisions of the Charter and corresponding sources of primary law and secondary
law of the EU and on the link between these provisions, secondary law and the

-law.
179 Th]S 1989 Community Charter established core principles for minimum social
rights common to all EU Member States. Its provisions were replicated by the Lisbon
Treaty (Article 15) and the EU Charter of Fundamental Rights.
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improved living and working conditions, so as to
make possible their hammonisation while the
improvement is being maintained, proper social
protection, dialogue between management and
labour, the development of human resources with a
view to lasting high employment and the combating of
exclusion. -

167. The EU Charter of Fundamental Rights (2000) is a
catalogue of human rights protected under EU law which
became a binding instrument on 1 December 2009 with the entry
) v | . [ A R | ool

ll)inding legal instrument in the field of fundamental rights and
covers civil, political, economic, social and cultural rights. Article
6 § 1 of the Treaty on European Union provides in this respect:

Charter shall be interpreted in accordance
with the general provisions in Title VII of the
Charter goveming its interpretation and
application and with due regard to the
explanations referred to in the Charter, that

168. The EU Charter of Fundamental Rights distinguishes
AP R PR N .
i ri. r i | o [ Ii b ed‘ormvielwed by
I I . | oLl . [ A
r o |
positive action either by the Eumlpea!m Union institultions olr by its
Member States. That is consistent with the approach of the EU

| 4 vI '_|| iv;[si; I roo, iI . particulady

i i i

180 Tnterpretation of Article 52(5) of the EU Charter of Fundamental Rights with
due regard to the explanations referred to in Article 6 § 1 of the Treaty on
v P |1 i ! i \ | i [ | \

Chavr , r | .V . . o \ / i
16.12.2004, pp. C 310/458- C . o [ |

J R - set out in the Charter. Acconhng m that
dlstlnctlon, subjecllve ngfﬁs shall be respected, whereas principles shall be
observed (Article 51 (1)). Principles may be implemented through legislative or
executive acts (adopted by the Union in accordance with its powers, and by the
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169. Although the EU Charter of Fundamental Rights does not
specifically refer to the provisions of the European Social
Charter, the latter is nevertheless cited as a source of inspiration
in the explanations of many of its articles. Howe ver, certain rights
included in the European Social Charter are not contained in the
EU Charter, such as the right to a fair remuneration, the right to
protection against poverty and social exclusion and the right to
housing.

170. Furthemmore, it is also worth noting that whereas the
provisions of the European Social Charter are binding on those
EU Member States which have accepted them, these States are
required to comply with the EU Charter of Fundamental Rights
only when they are implementing EU law, with the result that the
rights in question apply only in certain areas.

171. As forreferences to the Charter in secondary EU law, the
latter mainly consists of legal acts which are adopted by the
European institutions covering regulations, directives and
I | _ . ol |

a‘s IC(I)mmunications and reC(‘)}nmen:iations (which are n(')n-
binding). In this respect, a Directive of the European Pardiament
and of the Council of 2014 on the conditions of entry and stay of
third-country nationals for the purpose of employment as
I I A A i . .Should apply without prejudice

to the rights and principles contained in the European Social
Charter of 18 October 1961 .'¥' Moreover, a European
VII 4 I «calls on the Member States to
ensure that all IEJIJJ legislation, including the economic and

Member States only when they implement Union law); accordingly, they
become significant for the Courts only when such acts are interpreted or
reviewed. They do not however give rise to direct claims for positive action by
the Union's institutions or Member States authorities. This is consistent both
with case-law of the Court of Justice ... and with the approach of the Member
i | oo | . particulady in the field of social law.

For illustratlon, examples for principles, recognised in the Charter include e.g.

Articles 25, 26 and 37. In some cases, an Article of the Charter may contain
both elements of a right and of a principle, e.g. Articles

181 Directive 2014/36/EU of the European Padiament and of the' Councll of 26
February 2014 on the conditions of entry and stay of third-country nationals for
the purpose of employment as seasonal workers, § 44.
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financial adjustment programmes, is implemented in accordance

with the Charter of Fundamental Rights and the European Social
182 1t further

proposing accession to the European Social Charter, in order

effectively to safeguard the social rights of European citizens .'%

172. Generally, it may be noted that according to the
Memorandum of Understanding between the Council of Europe
and the EU of 23 May 2007, the Council of Europe is recognised
.as the Europe-wide reference source of human rights .'3* The
EU is thus called upon to, for example, cite Council of Europe
normms as a reference in its documents, take into account the
decisions and conclusions of the Council of Europe monitoring
structures and to ensure coherence of its law with the relevant
Council of Europe conventions. The Memorandum also requires
both the EU and the Council of Europe, when preparing new
initiatives in the field of human rights, to draw on their respe ctive
expertise as appropriate through consultations.

173. As for references made in the case-law of the Court of
Justice of the European Union to the Charter, the CJEU refers to
the European Social Charter only where the rights protected
under the EU Charter of Fundamental Rights are inspired by the
former,'® as is the case, in particular, with Chapter IV of the EU
Voo, ill" Ii\'i
174. Th / il!rvi! o { .
source of inspiration for determining whether a rigilt is
recognised as a fundamental right which forms an integral part of
the general principles of Community law,'%¢ for identifying

182 L . r . 0 . . 4 Ivi! )
EU (2013 Ve v

183 Ibid., § 142.

184 Available at: https://eeas.europa.eu/sites/eeas/files/mou_2007_en.pdf.

185 See for example, CJEU, Commission v. Strack, C-579/12 RX-I, 19

P v y - According to the ’explanations relating to Article 31 of the
i v I ..
(§ 27).
186 CJEU (Grand Chamber), ! -Federation and
v . . , C-438/05, 11 December
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[ .7 | nt mechanism[s] of protection under
A A L T I A T T
re do ooyt
Charter'*,
175. Moneover, the European Social Charter can be an
I . n when the CJEU refers to the case-
law of the li{umpean Court of Human Rights, which has itself
drawn on the Charter in order to determine what is meant by a
particular fundamental right.!®® It is noted that the number of
cases in which the CJEU has referred to the European Social
Charter remains rather limite d.'*’

176. As for further EU activities relating to the Charter it shall
be recalled that the EU can make observations and/or attend
hearings as a third party in the collective complaints procedure,
on a proposal from the Rapporteur or the President of the ECSR
in order to support a complaint or have it dismissed. The
European Commission submitted observations for the first time
in order to support Greece in collective complaint No. 111/2014
relating to the impact of austerity measures on numerous

N 'i‘ 1’1 The EU may also, if it so wishes, submit

2007, §§ 43 44; CJEU (Grand Chamber), Laval un Partneri Itd v. Svenska

Byggnadsarbetareforbundet, C-341/05, 18 December 2007, §§ 90 91: the

CJEU mentioned the European Social Charter among the sources of ins piration

for it to ide ntify the fundamental rights recognised in the EU legal order.

187 CJEU, Sari Kiiski v. Tampereen Kaupunki, C-116/06, 20 September 2007,

§§ 48 and 49.

188 CJEU (Grand Chamber), Impact v. Minister for Agriculture and Food and

Others, C-268/06, 15 April 2008, §§ 113 and 114.

189 CJEU, Werhof, C-499/04: in a judgment of 9 March 2006, the CJEU drew

on the European Court of Human Rights judgment of 30 June 1993 in

Sigurjonsson v. Iceland, in which the European Court of Human Rights had

| Lo i ‘ ! | [ the Charter.

19 A hst of CJEU Judgments Iefemng expllc1tly to the European Social Charter
i V{ Ly '\ InfoCuria Case-| | / . 1y

engine.

191 See the observations submitted by the European Commission on 26

January 2016 on Greek General Confederation of Labour (GSEE) v. Greece,

Complaint No. 111/2014, available at

https ://mm.coe.int/CoERMPublicCommonS earchS ervices/Dis playDCTMConte nt

?2documentld=09000016805a25¢cb; and the decision on the merits adopted by
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observations under the State reporting procedure, although it has
not yet availed itself of this option."?

2. The European Convention on Human Rights

a) Relevant provisions and case-law of the
European Court of Human Rights

177. The Convention and its Protocols, while essentially
protecting civil and political rights, contain some provisions which
are related to social rights protected under the Charter. These
aspects of social rights are thus directly protected by the
Convention and its Protocols. Moreover, several further rights
laid down in the Convention and its Protocols, while not being
social rights as such, also cover certain aspects of social,
economic and cultural rights in the interpretation given to them
by the Court, which leads to an indirect protection of a number of
social rights by these instruments."””® As the Court itself found,

o l | A [ lly civil and
pohtlcal rights, many of them have implications 0{‘ a social or

'i AR i”i ‘ i g
| LI | rv! AR

no water-nght division sepamtmg that sphem from the ﬁeld
194
I . | P
178. It is noted at the outset that a detailed analysis of the
) -law providing for a direct or indirect protection of
celtam aspects of social rights is contained in two CDDH re ports
(documents CDDH(2006)022 and CDDH(2008)006). The present
report shall give a couple of examples of the protection of social

'i‘ i \ g -law; more references to

the ECSR on 23 March 2017, available at: http:/hudoc.esc.coe.int/eng?i=cc-

111-2014-dmerits -en.

192 See also chapterIIL1. below.

193 See for the distinction between a direct and an indirect protection of social

. ! o) i | | ) -law already the Background
! | 4 \ N I B I |

Rapporteur on Socnal Rights, Nk Chantal ballant, for the CDDH, d(;cument

CDDH(2006)022, paragraphs 03 and 06 07.

194 See Airey v. Ireland, 9 October 1979, § 26, Series A no. 32.
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further relevant judgments of the Court are contained in
Appendix Il to the present re port.

i) Direct protection of certain aspects of social
rights

179. A direct protection of certain aspects of social rights by
the Convention and its Protocols is provided by Article 4 of the
Convention on the prohibition of slavery, servitude and forced
labour, by Article 11 of the Convention on freedom of association
and by Article 2 of Protocol No. 1 to the Convention on the right
to education.'”s

Prohibition of slavery and forced labour (Article 4
of the Convention)'®*

180. As regards the prohibition of slavery, servitude and forced
labour (Article 4 of the Convention) the Court has dealt with
cases conceming notably (i) duties to perform certain work for
professionals and for the unemployed; (ii) woik in prison and the
possibility of affiliating working prisoners to the old-age pension
system; (iii) domestic work and the legislation criminalising
domestic slavery as a specific offence distinct from trafficking
and exploitation; and (iv) trafficking in human beings.

181. As regards the duty to perform certain work, the Court
found, for instance, in the case of Steindel v. Germany that the
obligation for a medical practitioner to participate in an
emergency-service scheme did not amount to compulsory or
forced labour.!’ It further held that the obligation of lawyers and
public notaries  but not other categories of persons who had
studied law to act as unpaid guardians to mentally ill persons
complied with Article 4 alone and taken in conjunction with Article

195 1t should be recalled that these rights are also guaranteed by the Charter
(mainly by Articles 1 § 2,5,6,15§ 1 and 17).

196 [ g P Factsheet on slavery, servitude and forced
labour (March 2017).
197 Steindel v. Germany (dec.), no. 29878/07, 14 September 2010. See also
the inadmissibility decisions in Mihal v. Slovakia (dec.), no. 31303/08, 28 June
2011 (conceming a judicial enforcement officer) and Bucha v. Slovakia (dec.),
no. 43259/07, 20 September 2011 (conceming a lawyer).
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14 (see Graziani-Weiss v. Austria).!?® Moreover, in S chuitemaker
v. the Nethedands, the Court found that the duty under a law of

I poo . I . rl ;
empll)yme;"nltI (the exceptkons being employment which is not
socially accepted or to which the person concemed may have
conscientious objections) or otherwise have her unemployment
benefit reduced was compatible with Article 4.1 According to the
Court, if a State set up a social security system, it was entitled to
lay down conditions for persons claiming be ne fits .2

182. As regards prison work, the Court found in its Grand
Chamber judgment in the case of Stummer v. Austria®®' that the
I | | '| , I t‘ake wmk performed in pn‘son‘mto
I . . . L d
neithe'r breached A11!icleI 4 nor Atticle f4 of the Convention read
in conjunction with Article 1 of Protocol No. 1. The Court took
note of the fact that the applicant was not without social cover on
his release from prison. He had not been entitled to a pension,
but notably received unemployment benefits following his prison
work. The Court considered that, by not having affiliated working
prisoners to the old-age pension system, Austria had not
exceeded its margin of appreciation. In its judgment, the Court
I | C . r |

Charter.2”? | ' |

198 Graziani-Weiss v. Austria, no. 31950/06, 18 October2011.
199 Schuitemaker v. the Netherdands (dec.), no. 15906/08, 4 May 2010.
200 The ECSR also approves of the requirement to accept the offer of a job or
training or otherwise lose entitlement to unemployment benefit, although it sets
out a number of exceptions to this rule, see Conclusions 2012, Statement of
Interpretation on Article 1 § 2 of the Charter. In its Conclusions 2015
Nethedands Article 12-1, the ECSR concluded, for instance, that the Dutch
legislation, which provides for an initial period of one year during which
unemployed persons can refuse an unsuitable job offer without losing their
entilement to unemployment benefit, was reasonable (finding of conformity
with Article 12 § 1 of the Charter).
201 Stummer v. Austria [GC], no. 37452/02, ECHR 2011.
202 See Stummer, cited above, § 59. The ECSR had found that Article 1 § 2 of
the Charter required that /. [ V ' i
regulated, in terms of pay, working hours and social secunty, pamcularly if they
were working, directly or indirectly, for employers other than the prison service,
see Conclusions XX-1 (2012) Statement of interpretation Article 1 § 2.
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183. With regard to domestic work, mention can be made of
the C.N. and V. v. France judgment of 11 October 2012, in
which, following up to the leading case of Siliadin v. France,?*?
the Court found that there had been a violation of Article 4 with
regard to the first applicant (aged 16) as the State had failed to
provide a legislative and administrative framework capable of
effectively combating servitude and forced labour.2*® The Court
further found in the C.N. v. the United Kingdom judgment of 13
November 2012 that there had been a violation of Article 4
because there was no legislation making domestic servitude a
specific offence (distinct from trafficking and exploitation) and
| ! . ! | [ o .
domestic servitide had been ine ffe ctive .25 !

184. As for trafficking in human beings, the Court ruled on this
subject for the first time in its Rantsev v. Cyprus and Russia
judgment of 7 January 2010. Holding that Article 4 prohibited this
type of trafficking, the Court concluded that Cyprus had not
complied with its positive obligations because it had failed to put
in place an appropriate legal and administrative framework to
combat trafficking and the police had failed to take operational

ro) [ | Ii . , Vo i Vol |

suspicions that she was a victim of haﬁicking). The éourt also
found that there had been a violation of Article 4 by Russia
because it had not conducted an effective investigation into the
recruitment of the woman concemed.?’® Moreover, in the
Chowdury and Others v. Greece judgment of 30 March 2017, the
Cour r iIi vil . P | '! i
failure to prevent a trafficking situation (as regards 42
Bangladeshi nationals), to protect the victims, to conduct an
effective investigation into the acts committed and to punish the
perpetrators .2’

203 Siliadin v. France, no. 73316/01, ECHR 2005-VIL
204 C.N. and V. v. France, no. 67724/09, 11 October 2012, in particular §§ 88,
92 and 105 108.
205 C.N. v. the United Kingdom, no. 4239/08, 13 November 2012.
206 Rantsev v. Cyprus and Russia, no. 25965/04, ECHR 2010 (extracts).
207 Chowdury and Others v. Greece, no. 21884/15, ECHR 2017.
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Freedom of assembly and association (Article 11
of the Convention)?"®

185. With regard to freedom of assembly and association
(Article 11 of the Convention), the Court had to address cases
regarding notably (i) the right to join a trade union, inter alia for
civil servants and the refusal to register trade unions; (ii) the right
to collective bargaining; and (iii) the right to strike.

186. With regard to the right to join a trade union, reference
can be made to the Danilenkov and Others v. Russia judgment
of 30 July 2009, in which the Court found that there had been a
violation of Article 14 taken in conjunction with Article 11 as the
State had failed to afford clear and effective judicial protection
against discrimination on the ground of trade -union me mbers hip
N A r v | . . . I
two-week strike).2” With regard to civil servzllnts, the 'Cort found
in Demir and Baykara v. Turkey that civil servants, except in very
specific cases, should enjoy the right to form and to join trade
unions for the protection of their interests and held that the ban
on founding a trade union imposed on the applicants, who were
municipal workers, had violated Article 11.2'° The Court further
found in Matelly v. France that while the freedom of association
of military personnel could be subject to legitimate restrictions, a
blanket ban on forming or joining a trade union was incompatible
with the Convention. In its judgment, the Court referred to Article

| ! . 21
vv!|l|> ‘! r”!V.

208 | gl P Factsheet on Trade union rights (May 2016).
209 Danilenkov and Others v. Russia, no. 67336/01, ECHR 2009 (extracts).
210 See Demir and Baykara v. Turkey [GC], no. 34503/97, ECHR 2008, in
particular §§ 154 and 127. It should be noted that in its defence, the Turkish
Govemment invoked the absence of political support on the part of Member
States, in the context of the work of the CDDH, for the creation of an additional
protocol to extend the Convention system to certain economic and social rights.
The Court observed, however, that this attitude of Member States was
accompanied by a wish to strengthen the mechanism of the European Social
Charter an argument in support of the existence of a consensus among
Contracting States to promote economic and social rights. The Court also
pointed out that nothing prevented it from taking this wish into account when
inte rpre ting the provisions of the Convention (§ 84).
211 See Matelly v. France, no. 10609/10, 2 October 2014, in particular §§ 31
33. According to the ECSR, States are pemnitted to restrict or suppress entirely
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As to the right not to join an association, the Court found in its
Vordur Olafsson v. Iceland judgment of 27 April 2010 that there
had been a violation of Article 11 because a non-member was
required by law to pay a contribution to a private indus tral
federation (the judgment includes a reference to Article 5 of the
Charter).?!?

187. As to the refusal to register trade unions, the Court, in its
Grand Chamber judgment of 9 July 2013 in the case of

, reiterated that no
occupational category should be excluded from the scope of
Article 11. It found, however, that there had been no violation of
Atrticle 11 on account of the refusal by the respondent State of an
application for registration of a trade union formed by priests of
the Romanian Orthodox Church in view of the principle of the
autonomy of religious communities. The judgment refers to
Atticle 5 of the Charter.?!?

188. As regards the right to collective bargaining, the Court
notably found in its Grand Chamber judgment in the case of
Demir and Baykara v. Turkey that the annulment, with
retrospective effect, of a collective agreement between a trade
union and the employing authority that had been the result of
collective bargaining had breached Article 11. In its judgment,
which refermred to Articles 5 and 6 of the Charter, the Court
considered that the right to bargain colle ctively with the employer
had, in principle, become one of the essential elements of the
oy (I 4 ol . ) I .

interests under Article 11.214' "' !

the freedom to organise of the ammed forces (EUROFEDOP v. France,
Complaint No. 2/1999, decision on the merits of 4 December 2000, § 28).
However, it must be verified that bodies defined by domestic law as belonging
to the amed forces do indeed perform  military tasks
(see Conclusions XVIII-1 (2006) Poland Article 5).
212 Vgrour Olafsson v. Ieceland, no. 20161/06, ECHR 2010, in particular § 22.
213 " v. Romania [GC], no. 2330/09, ECHR 2013
(extracts), in particular § 58.
214 Demir and Baykara, cited above, in particular §§ 154 and 169 170.
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189. Conceming the right to strike, the Court found, for
instance, in its judgment in the case of Enerji Yapi-Yol Sen v.
Turkey, that sanctioning officials for their participation in a
national strike day had been in breach of Article 11; it had again
referred to the Charter.?’® In contrast, in its judgment of 8 April
2014 in the case of National Union of Rail, Maritime and
Trans port Workers v. the United Kingdom, it held that there had
been no violation of Article 11 by the ban for the applicant trade
union on taking secondary industrial action (that is, against an
employer not involved in an industral dispute). It appears that
the ECSR, to which the Court referred, interprets the right to
strike under Atrticle 6 § 4 of the Charter as including the right to
participate in secondary action.?!® Moreover, as for civil servants,
the Court found in the Junta Rectora Del Ertzainen Nazional
Elkartasuna v. Spain judgment of 21 April 2015 that there had
I F A r | Vo

refusal to Authorise a plolice trade union ‘to g0 on 'striktle.l It
considered that the restriction in question, imposed exclusively
on members of the State security forces, had been necessary to
ensure national security, public safety and the prevention of
disorder (a reference is also made to Article 5 of the Charter).?!”

215 -Yol Sen v. Turkey, no. 68959/01, 21 April 2009, in particular
§ 24.
216 National Union of Rail, Maritime and Transport Workers v. the United
Kingdom, no. 31045/10, ECHR 2014, in particular §§ 34 37. See also ECSR,
Conclusions XX-3 (2014) the United Kingdom Article 6 § 4: .\ / found
| I . I o) | v
that it woul(L:l be inclonsistent for the ‘C{)u{tto take a r;armwer Vievlv of freedom 0%’
association of trade unions than that which prevailed in intemational law.
Howevef, because the right to organise had still been partially effective, the
i!i\'lili T R
I V | A |
that Altlcie 6 § '4 of the Charter is more spec1hc than Altlcle il of the
) j \ [ ! 4 [ . | |
State under the Chalter ex{end further in their protection of the ngilt to strike,
which includes the right to participate in se !
217 See Junta Rectora Del Erizainen Nazional Elkartasuna (ER.N.E.) v. Spain,
no. 45892/09, 21 Apnl 2015, in particular § 15. Accordmg to the ECSR, while
y | | o) I | | ’,
nonetheless be abfe to benefit' from IIIIOSt trade union nghts mcludmg the nght
to negotiate their pay and their working conditions and freedom of assembly
(CESP v. Portugal, Complaint No. 11/2001, decision on the merits of 21 May
90



Right to education (Article 2 Protocol of No. 1 to
the Convention)*!®

190. As to the right to education (Article 2 of Protocol No. 1 to
the Convention), the Court has recently dealt with cases
[ B P B ! I I . ..

and phil(l)sophical cor{victionls; (ii) the right to schooling of f{({m'a
children; (iii) the setting up of educational facilities in prisons; (iv)
the right of children with disabilites to education without
discrimination and (v) the requirement for aliens without a
permanent residence pemit to pay secondary-school fees.

191. [ v "i‘ I 1y {vl..rsand
philos ophical convictions in education and teaching guaranteed
by Atrticle 2 of Protocol No. 1, the Court found in its Mansur
Yalgin and Others v. Turkey judgment of 16 September 2014 that
there had been a breach of this right with regard to compulsory
religious culture and ethics classes in school. It considered that
the Turkish education system did not offer sufficient options for
the children of parents who had a conviction other than that of
Sunni Islam and that the procedure for exemption from the
religion and ethics classes .11 . # S

the need to disclose their religious or ph]losophlcal convictions in
order to have their children exempted.?!® In contrast, the Court
considered that the presence of a crucifix in the classrooms of an
Italian state school, an essentia]ly passive symbol, complied with
L I Article 2 of Protocol No.

I

1 to mspect the nght 0{" parents to ensure education and
teaching in conformity with their own religious and philosophical
convictions (see Lautsi v. Italy).??

2002, §§ 25 26 and 40). More recently, the ECSR interpreted Article 6 § 4 of
the Charter more extensively, finding that it had been violated by the prohibition
to stiike of members of the police (EuroCOP v. Ireland, Complaint No. 83/2012,
decision on admissibility and the merits of 2 December 2013, §§ 201 214).

218 [ g ! ;- Factsheet o Yy . 1V (January
2018), in particular pp. 14 18. ' '
219 and Others v. Turkey, no. 21163/11, 16 September2014.

220 Lautsiand Others v. Italy [GC], no. 30814/06, ECHR 2011 (extracts).
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192. With regard to education for Roma children,??! mention
Vo 4 | v | yor. .

. Judgment of 16 March 2010 conceming 15 Croatian
nationals of Roma origin placed in Roma-only classes during
their schooling owing to their allegedly poor command of the
Croatian language. The Court, which did not refer to Article 17 §
1 of the Charter in that context, found that there had been a
violation of Article 14 taken in conjunction with Article 2 of
Protocol No. 1 as there were no clear or transparent criteria for

| . O I 4 I 222
| | |

193. The Court further pointed out that Article 2 of Protocol
No. 1 did not require States to set up educational facilities in
prisons (see . ). However, the refusal to
enrol the applicant in the existing prison school had violated his
right to education under Article 2 of Protocol No. 1 as it not been
sufficiently foreseeable and had not pursued a legitimate aim to
which the refusal would have been proportionate .2

194. As for the right of children with disabilities to education
without discrimination the Court held in its .
judgment that the refusal by the national music academy to enrol
the applicant because she was blind (despite the fact that she
had passed the entrance examination) and its failure to make
reasonable accommodation to facilitate access by persons with
disabilities to education had breached Article 14 taken in
conjunction with Article 2 of Protocol No. 1. In its judgment the
Court referred, , to Article 15 of the Charter.?**

195. The Court finally held in the case of

that the requirement for aliens without a permanent
residence pemmit to pay secondary-school fees while Bulgarian
nationals and certain other categories of aliens were entitled to
secondary education free of charge was in breach of Article 14

221 | | / I i Factsheet on Roma and Travellers
(February 2018).
222 [GC], no. 15766/03, §§ 143 185, ECHR 2010.
223 See ,no.16032/07, ECHR 2014 (extracts).
224 . , NO. 51500/08 23 February 2016, in particular §§ 37 and 53.
[ g ! i | L V ” IIii and the
| . 4 : ! .(January 2018).

4 1 4
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taken in conjunction with Article 2 of Protocol No. 1; it referred to
Atticle 17 of the Revised Charterin its judgment.?*

ii) Indirect protection of social rights

196. A number of further rights laid down in the Convention
and its Protocols, while not being social, economic or cultural
rights as such, extend into the sphere of social rights by the
interpretation given to these provisions by the Court. The Court
has thereby built up an indirect protection of a number of other
social rights in its case-law.

197. The following provisions have been interpreted by the
Court in a manner so as to cover certain aspects of social rights:
the right to life (Article 2 of the Convention), the prohibition of
torture and inhuman or degrading treatment (Article 3 of the
Convention), the right to a fair trial (Article 6 of the Convention),
the right to respect for private and family life (Article 8 of the
Convention), freedom of thought, conscience and religion (Article
9 of the Convention), freedom of expression (Article 10 of the
Convention), the protection of property (Article 1 of Protocol No.1
to the Convention) and the prohibition of discrimination (Article
14 of the Convention and Article 1 of Protocol No. 12 to the
Convention).

Right to life (Article 2 of the Convention)

198. Conceming the right to life (Article 2 of the Convention),
the Court has been called upon to examine cases conceming
notably medical lLability, access to health care, environmental
risks and the protection of minors.

199. The Court had a number of cases before it conceming
State responsibility in the context of deaths resulting from alleged
medical negligence. It notably confirmed in its Grand Chamber
judgment in the case of Lopes de Sousa Femandes v. Portugal
that the States were under a substantive positive obligation
under Atrticle 2 to put in place a regulatory frame woik both in the
public and the private sector for securing the protection of the

225 Ponomaryovi v. Bulgaria, no. 5335/05, ECHR 2011, in particular § 35.
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,I. ¢ and under a procedural obligation to set up an
effectlve and mdependent judicial system apt to determine the
cause of the death of patients and to make those responsible
accountable.??’

200. As for access to adequate health care, the Court found
breaches of Article 2 (under its substantive and procedural
heads) in that the authorities had failed to take the necessary
steps to protect the lives of children or young adults who had
been entrusted to the care of a specialist public facility and had
failed to camy out an effective investigation into these
cicumstances in the cases of Nencheva and Others v. Bulgaria
(regarding the deaths of 15 children and young adults with
physical and mental disabilities in a home on account of the cold
and a lack of food, medicines and basic necessities)**® and
Centre for Legal Resources on behalf of Valentin Campeanu v.
Romania (regarding the death of the applicant, aged 18, in a
psychiatric hospital for lack of appropriate care, heating and
food).?*

201. With regard to environmental risks, the Court further
found a violation of Article 2 (under its substantive and
procedural hea | . I v \
o ' w I N
to secure the full accountability of the officials or a‘llmohﬁels'm
charge (Kolyadenko and Others v. Russia).?*’ In contrast, the
Court found no breach of Article 2 (procedural head) in the case

of Smaltini v. Italy, considering that the applicant, who had died

226 See for cases in which that substanhve obhgatlon had not been complied
with, for instance, , no. 13423/09,
ECHR 2013; Asiye Geng v. Turkey, no. 24109/07, 27 January 2015; and
, no. 40448/06, 30 August2016.

227 Lopes de Sousa Femandes v. Portugal [GC], no. 56080/13, ECHR 2017, in
particular §§ 166 and 214. In the case at issue, the Court found a violation of
the procedural limb of Article 2 of the Convention, but not of the substantive
limb of that provision.
228 Nencheva and Others v. Bulgaria, no. 48609/06, 18 June 2013.
229 Centre for Legal Resources on behalf of Valentin CAmpeanu v. Romania
[GC], no. 47848/08, ECHR 2014.
230 Kolyadenko and Others v. Russia, nos. 17423/05 and 5 others, 28 February

| | i Factsheet on Environment and the
Eumpean Convention on human Rl_g_ (February 2018).
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from leukaemia and had alleged hammful effects of the activity of
a steelworks on her health, had not demonstrated that in the light
of the scientific data available at the time of the events the
authorities had failed in their obligation to protect her right to
life 23!

202. As for the protection of minors, the Court found a breach
of Article 2 in the case of Kayak v. Turkey, conceming the
| AN | . . U R
sta'bl‘)ed by a pupil in front ok the school at v‘vhich the perpetrator
was a boarder. Highlighting the key role of the school authorities
in protecting the health and welfare of pupils, it found that the
authorities had failed in their duty to provide supervision
protecting pupils from any form of violence to which they might
be subject at school.?*

Prohibition of torture or inhuman or degrading
treatment (Article 3 of the Convention)

203. With regard to the prohibition of torture or inhuman or
degrading treatment (Article 3 of the Convention), the Court has
dealt with cases conceming notably general conditions of
detention, the access of prisoners to health care, detention of
persons with disabilities, the right to health in the context of
asylum and immigration and social benefits.

204. The Court has dealt with numerous cases in recent years
conceming prison overcrowding and poor hygiene conditions
entailing a breach of Article 3 of the Convention; pilot judgments
against several States?*® revealed structural problems in this
area. The Court has further handed down a number of judgme nts

231 See Smaltini v. Italy (dec.), no. 43961/09, 24 March 2015.
232 Kayak v. Turkey, no. 60444/08, 10 July 2012.
233 See . , nos. 61467/12 and 3 others, 25
April 2017; Neshkov and Others v. Bulgana, nos. 36925/10, 21487/12,
72893/12, 73196/12, 77718/12 and 9717/13, 27 January 2015; Varga and
Others v. Hungary, nos. 14097/12 and 5 others, 10 March 2015; Tormeggiani
and Others v. Italy, nos. 43517/09 and 6 others, 8 January 2013; Ananyev and
Others v. Russia, nos. 42525/07 and 60800/08, 10 January 2012; and
Orchowski v. Poland, no. 17885/04, 22 October 2009 and Norbert Sikorski v.
Poland, no. 17599/05, 22 October 2009. See as a recent leading judgment also

[GC], no. 7334/13, ECHR 2016.
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o [ vV I .23 which included several
fmdmgs of Vlolatlons of Articles 3 and 34 of the Convention for
failure of the respondent State to comply with interim measures
the Court had ordered under Rule 39 of the Rules of Court.>**

205. As for the detention of persons with disabilities,>*¢ the
Court found, for instance, in the cases of Helhal v. France
(conceming a paraplegic prisoner with incontinence)**’ and Z.H.
v. Hungary (conceming a deaf and mute person with a leaming
disability, incapable of communicating)?3® that the inadequate
premises or treatment in prison had led to a breach of Article 3.

206. Furthermore, the Court has come to a number of findings
of violations of Article 3 with regard to the expulsion of migrants
in a poor state of health.>>® Moreover, breaches of Article 3 have
been found with regard to the conditions of detention of migrants,
notably in its Grand Chamber judgment in the case of M.S.S. v.
Belgium and Greece.’*® More importantly, the Court had also

234 See, inter alia, Poghosyan v. Georgia, no. 9870/07, 24 February 2009
(conceming the transmission of viral hepatitis C in prisons); V.D. v. Romania,
no. 7078/02, 16 February 2010 (conceming the failure to provide the applicant
with dentures); and Wenner v. Germany, no. 62303/13, 1 September 2016
(conceming the refusal to provide drug substitution therapy in prison). See also
\ g i \ » I .1 IV -related rights (November
2017).

235 See, for instance, Aleksanyan v. Russia, no. 46468/06, §§ 228 232, 22
December 2008; Salakhov and Islyamova v. Ukraine, no. 28005/08, §§ 212
224, 14 March 2013; and Yunusova and Yunusov v. Azerbaijan, no. 59620/14,
§§ 109 120, 2 June 2016.

236 I 'v I i | ! ith disabilities and
1 I 4 ) (January 2018).

237 Helhal v. France, no. 10401/12, 19 Febmary 2015.

238 7.H. v. Hungary, no. 28973/11, 8 November2012.

239 See, for instance, D. v. the United Kingdom, 2 May 1997, Reports of
Judgments and Decisions 1997-1Il (conceming a person suffering from AIDS);
and Paposhvili v. Belgium [GC], no. 41738/10, ECHR 2016.

240 M.S.S. v. Belgium and Greece [GC], no. 30696/09, ECHR 2011. See also
Riad and Idiab v. Belgium, nos. 29787/03 and 29810/03, 24 January 2008
(detention of the applicants in an airport transit zone with a total lack of regard
for their basic needs); Rahimi v. Greece, no. 8687/08, 5 Aprl 2011
(unaccompanied Afghan minor seeking asylum); Aden Ahmed v. Malta, no.
55352/12, 23 July 2013 (inadequate detention conditions for asylum seeker of
[ O R I [ N | ! i,Factsheeton

Migrants in detention (January 2018).
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N | | Ii . living conditions as an
asylum seeker in Greece, where he spent months living in
extreme poverty, unable to cater for his most basic needs food,
hygiene and a place to live while in fear of being attacked and
robbed, had equally been in breach of Article 3.24!

207. Finally, with regard to social benefits, it is note worthy that
the Court accepted in the case of Budina v. Russia that State
responsibility could arise under Article 3 where an applicant who
was totally dependent on State support found himself or herself
faced with official indifference when in a situation of serous
deprivation or want incompatible with human dignity.?** In its
inadmissibility decision of 28 July 2016 in Hunde v. the
Nethedands, the Court found that Article 3 required State Parties
to take action in situations of the most extreme poverty (such as
the situation in the M.S.S. judgment), but there was no right to
social assistance as such under the Convention. This case
concemed an imregular migrant who was no longer entitled to
state-sponsored care and accommodation for asylum seekers.?3

Right to a fair trial (Article 6 of the Convention)

208. Conceming the right to a fair trdal (Article 6 of the
Convention), the Court has also dealt with the faimess of
proceedings in which social rights were atissue, notably dis putes
on social benefits, labour law (private and public sector), the right
to have final judgments enforced, and court fees/legal aid.>**

241 M.S.S. v. Belgium and Greece, cited above, §§ 249 264.
242 Budina v. Russia (dec.), no. 45603/05, 18 June 2009.

243 See Hunde v. the Netherdands (dec.), no. 17931/16, §§ 53-60, 5 July 2016.
\ I . | |. .o 14 | | o \
ECSR undef' the Charter (in CEC V. the Nethedands and FEANTSA v. the
Nethedands) should be considered to lead automatically to a violation of Article
3 of the Convention. The Court considered the actions by the Nethedands and
concluded that it could not be said that the Netherdands authorities have fallen
short of their obligations under Article 3 by having remained inactive or
indifferent. See, similady, Said Good v. the Nethedands (dec.), no. 50613/12,

§§ 20 24,23 January 2018.
244 See Appendix II for examples.
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209. In this context, the Court found, for example, in Howald
Moor and Others v. Switzedand that in view of the exceptional
4 I / a disease for
Winch the latency penod could be seveml decades), the
[ . » I \ o l.
accelss {0 a coulntlinlbneachI of Atticle 6 §| 1.21‘5 In the ﬁleld of
housing, it further held in the case of Tchokontio Happi v. France
that the failure to enforce a decision ordering that the applicant
be re-housed as a matter of urgency had been in breach of
Article 6, noting that it was not open to a State authority to cite
lack of funds or other resources, such as a shortage of available
housing, as an excuse for not honouring a judgment debt.>*¢

Right to respect for private and family life (Article
8 of the Convention)

210. As to the right to respect for private and family life (Article
8 of the Convention) the Court has dealt with cases covering a
large variety of subject-matters relating to social rights, such as
the right to protection of mental and physical health, particulady
at woik; the right to a healthy environment; the right to housing;
the right to integration of people with disabilities; the right to
I . I I S I [, : Vo
to protelction in cases of termination of employmelnt.“7 I

211. In particular, with respect to health and safety at work, the
Court examined cases co | i \ Sl l

adequately protecting workers fmm serious health nsks and for
providing access to information regarding risks inherent in certain
types of work. It found, for instance, in Brincat and Others v.
Malta that the respondent State had not complied with its positive

245 Howald Moor and Others v. Switzedand, nos. 52067/10 and 41072/11,
11 March 2014.
246 Tchokontio Happi v. France, no. 65829/12, 9 April 2015, in particular § 50.
See also Intemational Movement ATD Fourth Wodd v. France and FEANTSA
v. France, Complaints Nos. 33/2006 and 39/2006, decisions on the merits of 5
December 2007, where the ECSR found that there had been se veral violations
of the Charterin the field of housing.
247 See in detail Appendix IL
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obligation under Article 8 to ensure, by legislation or other
practical measures, that the applicants, shipyard workers
exposed to asbhestos, were adequately protected and informed of
the risk to their health and lives.?*3

212. Moreover, with regard to housing, the Court found on
several occasions the forced eviction of Roma or Travellers to be
in breach of Atticle 8. It found, for instance, in its judgment in
Yordanova and Others v. Bulgana that in exceptional cases,
Article 8 can give rise to an obligation to secure shelter to
particulady vulnerable individuals and that evicting the applicants
from a settlement (makeshift homes built without pemission and
with no sewage or plumbing) would breach Article 8, particulady
in the absence of any altemative housing proposal; it referred to
the Charter in that context.>*

213. The Court was further called upon to determine the
compatibility with Article 8 of the termination or non-renewal of
employment contracts for reasons relating to the private life of
| I I ) oo | R R S
a parish organist on account ofla s{a‘bl‘e extmn;arital llellatilonship
(Schiith v. Germany violation of Article 8)*5°, the non-renewal
of the employment contract of a religious education teacher, a
marmied priest and father of five children having accepted a
publication about his family circumstances and his association
with a meeting opposed to official Church doctrine (Femandez
Martinez v. Spain no violation of Article 8)**!, or the dismissal
of a judge in particular on account of her close relationship with a
lawyer and her unsuitable clothing and make-up ( - .
Turkey violation of Article 8)22. Furthermore, the Court found in
nia that in the case of the dismissal by a

248 Brincat and Others v. Malta, nos. 60908/11 and 4 others, 24 July 2014.
2499 Yordanova and Others v. Bulgaria, no. 25446/06, 24 Aprl 2012, in
particular § 73. See also Winterstein and Others v. France, no. 27013/07, 17
October 2013; and Bagdonavicius and Others v. Russia, no. 19841/06,
11 October2016.
250 Schiith v. Gemrmany, no. 1620/03, ECHR 2010. See also Obst v. Germany,

v oy 1V V. ismissal without prior
notlce ofa dlrectorfor adultery no violation 0fA111cle 8).
251 Femdndez Martinez v. Spain [GC], no. 56030/07, ECHR 2014 (extracts).
252 . , n0. 20999/04, 19 October2010.
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private company of an employee for having used company

I v I . I | | vl 1.

P : P Bk i y P! vl N j

communications and accessing their contents, the domestic
Vo | I | 4! cony

r i Ll len T i
respect for his private life and comespon&ence.zs-”

Freedom of thought, conscience and religion
(Article 9 of the Convention)

214. Regarding the freedom of thought, conscience and
religion (Article 9 of the Convention), the Court treated cases
[ A N R S I A | i
neligiousI affiliation |01! his or her wearing religious symbols at

work.

215. The Court found, for instance, in Siebenhaar v. Germany
that there had been no violation of Article 9 conceming the
| IV S | . . Voo . :
late'r, kinde”rgallten manager, for belonging {0‘ a different religiou‘s
community.>** The case of Eweida and Others v. the United
Kingdom concemed restrictions placed on wearing religious
symbols at work in respect of two of the applicants (a British
Airways employee and a geratric nurse) and the dismissal of the
other two applicants for refusing to camry out duties which they
considered would condone homosexuality. The Court held that
there had been a violation of Article 9 only in the case of the
British Airways employee as the domestic courts had attached

r\ v Vo vl ) I ject a certain

oy N L

to manifes{ her religion b)lf wearing a cross around thle neck alnd
the interest of the private employer had not been struck.?®
Furthermore, the Court found in its judgment of 26 November
2015 in Ebrahimian v. France that there had been no violation of
Atrticle 9 in respect of the decision not to renew the employment
contract of a hospital social worker because of her refusal to stop

253 . [GC], no. 61496/08, ECHR 2017 (extracts).
254 Siebenhaar v. Germany, no. 18136/02, 3 February 2011.
255 Eweida and Others v. the United Kingdom, nos. 48420/10 and 3 others,
§§ 89 etseq., ECHR 2013 (extracts).
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wearing the Muslim headscarf, because the authorities had not
exceeded their margin of appreciation in deciding to give
precedence to the requirement of neutrality and impartiality of the
State 2%

Freedom of expression (Article 10 of the
Convention)

216. As to the right to freedom of expression (Article 10 of the
Convention), the Court recently dealt with cases notably
conceming sanctions against persons following critical
statements they had made in connection with their work.

217. In relation to trade union members, in particular, the
Court found in the case of Csanics v. Hungary that ordering a
trade union leader to rectify comments he had made during a
demonstration, which were considered harsh, but having a
factual basis and reflecting the tone commonly used by trade
unions, had violated Article 10.2” In contrast, in the Grand

' r 1. Palomo Sanchez and Others v. Spain judgment of 12
September 2011, the Court found that there had been no

A r L T A
plllblislhing alticies deemed offelnsive t}() c[)llleaglues,uconlsideling
that, even though freedom of expression was closely related to
that of freedom of association in a trade-union context, there
were limits to that right, one of those limits being the specific
features of labour relations, as they had to be based on mutual
tl'l.lSt.zss

218. In the context of whistle-blowing, that is, disclosure by an
employee of deficiencies in companies or institutions, such as
ilegal conduct on the part of the employer, the Court held in the
case of Heinisch v. Gemmany that the dismissal of a genratric
nurse for having lodged a criminal complaint against her
employer alleging shortcomings in the care provided had been a
disproportionately severe sanction and therefore entailed a

256 Ebrahimian v. France, no. 64846/11, §§ 46 etseq., ECHR 2015.
257 Csénics v. Hungary, no. 12188/06, 20 January 2009.
258 Palomo Sanchez and Others v. Spain [GC], nos. 28955/06 and 3 others,
ECHR 2011.
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violation of her right to freedom of expression under Article 10.
Given the particular vulnerability of eldedy patients and the need
to prevent abuse, the public interest in being informed about
shortcomings in the provision of institutional care for the eldery
by a State-owned company outweighed the interest in protecting
Vo Lo [ . ! . In its decision, the
Court referred t Article 24 of the Charter.>**

219. I LI | I r, | v ‘! roi.
Baka v. Hungary judgment of 23 June 2016 in which the Court
found that the dismissal of the President of the Supreme Court
was in breach of Article 10, given that it was a consequence of
the opinions and criticisms he had expressed publicly, rather
than of a reform of the judiciary.2%?

Protection of property (Article 1 of Protocol No. 1
to the Convention)

220. Conceming the protection of property (Article 1 of
Protocol No. 1 to the Convention), the Court delivered several
judgments and decisions conceming notably pensions as well as
austerity measures introduced by Member States to cope with
the economic crisis.

221. As for cases conceming retirement pensions, the Court
found, for instance, in Apostolakis v. Greece that the full and
automatic withdrawal of the right to a pension and social cover
as a result of a criminal conviction had breached Article 1 of
Protocol No. 1.26! In contrast, in Philippou v. Cyprus, where the
. v 1 Y. .1 , . . A

pmcéedings agains{ hillnlwhich had led t(l) his disnllissa‘li, blutI had
retained the right to a social security pension while his wife was

I . . cl I I r

r r

1 of Protocol 'No. 1.262 Moneover, the mducﬁon, b'y a law of 20b9,
of the pensions of ex-employees of the State Security Service of

259 Heinisch v. Germany, no. 28274/08, ECHR 2011 (extracts), in particular
§ 38.
260 Baka v. Hungary [GC], no. 20261/12, ECHR 2016.
261 Apostolakis v. Greece, no. 39574/07, 22 October2009.
262 Philippou v. Cyprus, no. 71148/10, 14 June 2016.
102



the former communist regime with the aim of putting an end to
pension privileges and ensuring greater faimess of the pension
system was found to be compatible with Article 1 of Protocol No.
1 (Cichopek and 1,627 other applications v. Poland).?6?

222. With regard to invalidity pensions, the Court notably
found in the Grand Chamber case of Bélané Nagy v. Hungary
that the complete loss by the applicant of her invalidity pension
following the introduction of new criteria had led to the applicant
having to bear an excessive and disproportionate individual
burden and had therefore been in breach of Article 1 of Protocol
No. 1.2¢4

223. Furthermore, most of the cases conceming austerity
measures during the economic crisis concemed alleged
violations of Article 1 of Protocol No. 1.2

Prohibition of discrimination (Article 14 of the
Convention and Article 1 of Protocol No. 12 to the
Convention)

224. As regards the prohibition of discrimination (Article 14 of
the Convention and Article 1 of Protocol No. 12 to the
Convention), the Court notably had to treat cases conceming
alleged violations of Article 14 taken in conjunction with Article 8
(relating to parental leave, child allowances, and dismissals) and
Atrticle 1 of Protocol No. 1 (relating notably to pensions and social
benefits). No specific noteworthy case-law relating to social
rights has been developed yet under Article 1 of Protocol No. 12.

263 Cichopek and 1,627 other applications v. Poland (dec.), nos. 15189/10 and

others, 14 May 2013.

264 Bélané Nagy v. Hungary [GC], no. 53080/13, ECHR 2016.

265 See for a number of examples Introduction, 2. b) above, as well as
(dec.), no. 75916/13, 4 July 2017, in which the Court

found that the reduction of a service pension on a temporary basis by a law

aimed to decrease State expenses during the economic crisis and to ensure

\ J I | 4 'I I . le groups

was consndeled to comply with AI‘thie 1 of Pm{ocol No. 1 to the Convenllon
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225. With regard to workers with family responsibilities,
[ VIl 4 | \ I \ y . . 4
of 22 March 2012 in Konstantin Markin v. Russia, in which it
found that the gender-based difference in treatment among
military staff conceming the right to parental leave amounted to
dis crimination on grounds of sex and had breached Article 14
taken in conjunction with Article 8. In its judgment, the Court
referred to Article 27 of the Charter.?®6 The Court further held in
several judgments that the refusal to grant a child allowance to
the applicants on the ground that they were foreigners had
violated the Convention (see Dhahbi v. Italy, Fawsie v. Greece
and Saidoun v. Greece).?®” Moreover, in the case of Emel Boyraz
v. Turkey the Court found a breach of Article 8 taken in
conjunction with Article 14 by the dismissal of the applicant, a
female security guard, on grounds of sex.>6

226. A number of decisions under Article 14 in conjunction
with Article 1 of Protocol No. 1 concemed retirement pensions. In
its Grand Chamber judgment in Fabian v. Hungary the Court
found, for instance, that the different treatment of pensioners
employed in the public sector (who could not accumulate a
pension and a salary) as opposed to those employed in the
private sector had not breached Article 14 taken together with
Atrticle 1 of Protocol No. 1 notably as pensioners employed in the
public and the private sector had not been shown to be in a
relevantly similar situation.?®® Moreover, in Vrountou v. Cyprus

266 Konstantin Markin v. Russia [GC], no. 30078/06, ECHR 2012 (extracts), in
particular § 55.
267 Dhahbi v. Italy, no. 17120/09, 8 Aprl 2014; Fawsie v. Greece, no.
40080/07, 28 October 2010; and Saidoun v. Greece, no. 40083/07, 28 October
2010.
268 Emel Boyraz v. Turkey, no. 61960/08, 2 December 2014.
269 Fabian v. Hungary [GC], no. 78117/13, ECHR 2017 (extracts). See also
Andrejeva v. Latvia [GC], no. 55707/00, ECHR 2009 (conceming the refusal to
take account of the periods during which the applicant had worked in the former
Soviet Union when calculating her retirement pension, on the ground that she
did not have Latvian citizenship violation of Article 14 of the Convention in
conjunction with Article 1 of Protocol No. 1); and Carson and Others v. the
United Kingdom [GC], no. 42184/05, ECHR 2010 (no violation of Article 14 in
conjunction with Article 1 of Protocol No. 1 with regard to the refusal to index-
link the pensions of persons resident in overseas countries which had no
reciprocal amangements with the United Kingdom).
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the Court held that the discriminatory refusal to grant a housing
assistance to the children of displaced women as opposed to the
children of displaced men had been in breach of Article 14 read
in conjunction with Article 1 of Protocol No. 1.27°

b) Execution of the judgments of the Court
concerning social rights

2217. .undertaking to abide by the final judgments of the
Court in cases to which they are parties (Article 46 § 1 of the
Convention), which comprises an obligation to implement
appropriate general measures to solve the problems that have
I | L Hng of a violation also in respect of other

’ oY l. 271 have resulted in numerous
reforms 11'1 the socmi domam ’them have notably been a number
of reforms aimed at strengthening the protection of substantive
rights, such as the rights to a pension, to appropriate conditions
of detention or, in the case of refugees, to minimum living
conditions. They include measures to remove discrimination and
prevent undue interference with acquired rights, particulady
through judicial proceedings, as well as measures to restrict such
interference to situations where there are compelling grounds of
general interest. Migrants have also been given greater social
protection, in connection with conditions of detention and in other
fields.

228. The following is a non-exhaustive illustrative list of legal
reforms which have been camied out or are being considered in
response to Court judgments in the field of social rights:

Improvement of conditions of detention in many
countries, including access to appropriate medical
care, irespective of whether the detention is on

270 Vrountou v. Cyprus, no. 33631/06, 13 October2015.
271 See, inter alia, Lukenda v. Slovenia, no. 23032/02, § 94, ECHR 2005-X; S.
and Marper v. the United Kingdom [GC], nos. 30562/04 and 30566/04, § 134,
ECHR 2008; and (just satisfaction) [GC], no.
26828/06, § 132, ECHR 2014.
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criminal or medical grounds or concems migrants,
asylum-seekers or others;*’>

Abolition of discrimination between employees in
Austria, which reserved certain benefits under the
unemployment system to Austrian nationals, even
though all employees contributed to the system on an
equal footing ;*73

Ensuring the implementation of final judgments in
Greece, particulady judicial decisions in the social
field regarding, inter alia, education and retirement
be nefits ;274

Abolition of discrimination between nationals and
other persons residing in Italy regarding entitlement to
family allowances ;?"°

I A i 4 4 | )
ju(igments regarding instances of discrimination on
grounds of sexual orentation in the field of social
I‘ightS;276

272 Criminal law grounds: Committee of Ministers final resolutions (2015)169 in
Kirkosyan v. Armenia; (2016)28 in Torreggiani and Others v. Italy; (2016)254 in
Orchowski v. Poland and (2016)278 in Kaprykowski v. Poland. Execution
measures have been adopted and others are in preparation in the cases of
Vasilescu v. Belgium, Kehayov/Neshkov v. Bulgara, Nisiotis v. Greece, Istvan
Gabor and Kovacs/Varga v. Hungary, Becciev/Ciorap/Paladi/Shishanov v.
Moldova, Bragadireanu v. Romania, Mandic and Jovic v. Slovenia,
Ne vme rzhits ky/Yakovne ko/Me Inik/Logvine nko/Ilsaye v v. Ukraine, and
Kalashnikov/Ananyev v. Russia. Medical grounds: Execution measures have
been adopted and others are in preparation in the cases of L.B. and W.D. v.
Belgium and Ticu and Gheorghe Predesco v. Romania. Migrants: Final
resolutions in the cases of Suso Musa v. Malta, (2016)277; and Al-Agha v.
Romania, (2016)110.
273 Committee of Ministers Final Resolution (1998)372 in Gaygusuz v. Austria.
274 Committee of Ministers Final Resolution (2004)81 in Homsby v. Greece and
othercases.
275 Committee of Ministers Final Resolution (2015)203 in the case of Dhahbi v.
Ttaly.
276 See, for example, Final Resolution (2013)81 in Kozak v. Poland (same-sex
A L P g by 0238
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Various measures in Romania to reduce
discrimination against persons of Roma origin
following acts of violence involving the destruction of
Roma homes ;*”’

Various measures introduced or in preparation in the
Czech Republic, Greece and Hungary to eliminate all
foorms of discrimination against Roma children
exercising their right to education;?’®

Adoption, in several countries, of special legislation to
ensure the effective and rapid implementation of
decisions under the 1980 Hague Convention on the
Civil Aspects of Intemational Child Abduction, or
revision of the relevant legislation and procedures in
line with the Hague Convention;*”

Reforms to ensure payment of retirement pensions in
several countries ;28

Reforms introduced and in preparation in Russia to
remedy the problem of non-execution of judicial
decisions relating to obligations in kind, such as the
provision of housing.?8!

in Smith and Grady v. the United Kingdom 4 , | . iI 4 I
in the ammed forces).
277 Final Resolution (2015)238 in . ;and (2016)39

in Moldovan and Others v. Romania.

278 See the Committee of Ministers Final Resolution (2017)96 in Sampani and
Others v. Greece; and the information on the execution of the cases of D.H. v.
the Czech Republic and Horvath and Kiss v. Hungary.

279 See, in particular, Final Resolutions (2010)84 in Sylvester v. Austria and
(2015)185 in Ignaccolo-Zenide v. Romania. Measures have also been
introduced and others are in preparation in the cases of Bajrami v. Albania,
Karadzic v. Croatia and Hromadka and Hromadkova v. Russia.

280 Final Resolution (2012)148 in Karanovic v. Bosnia and Herzegovina, and
(2017)427 in . .

281 Execution measures in preparation in connection with Gerasimov and
Others v. Russia.
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II. THE COUNCIL OF EUROP v v! OR
SOCIAL RIGHTS

1. Th Lo T |-'xi1\

229. In 2014 political awareness grew of the need to uphold
and promote social rights in a global environment affected by the
economic crisis. In this context, the Secretary General of the
Council of Europe, Mr Thorbjgm JAGLAND, in his strategic
vision for his second term (2014 2019), made an enhanced role
for the Charter one of his seven priorities (Priority No. 5).2%?
Following up to this priority, the Secretary General launched the
g .o i‘ -level Conference on the European
S0c1al Charter organised by the Council of Europe, the Halian
Presidency of the Council of the European Union and the City of
Turin, which took place in Turin on 17 and 18 October 2014
) , 283
230. The Secretary General outlined the following imperatives
as regards the European Social Charter: First, all Member States
should ratify the Revised Charter and accept the collective
complaints procedure. Second, follow-up had to be given to the
decisions and conclusions of the ECSR by State Parties. Third,
strong synergies were needed between the Charter and
European Union law to avoid any legal conflict. Fourth, co-
operation activites around the Charter had to be enhanced,
including through national action plans and targeted training
activities >34

282 See document SG/Inf(2014)34 of 16 September2014 The seven priorities
identified are: 1) Continuing to strengthen the Convention and the principle of
shared responsibility; 2) Continuing to strengthen and expand co-operation with
Member States; 3) Reinforcing the role of the Council of Europe when it comes
to upholding democratic principles; 4) Upholding assistance to neighbouring
countries; 5) Making the role of the Social Charter stronger; 6) Strengthening
the cohesion of the organisation, and 7) Increasing its operational capacity.
283 | / iIVvv,,.vrv.vr. |
1) ! A I R
254 See the following link to the o Il | VL
Conference 2014.




231. | P ; v I

13 February 20’1% by the Brussels High-level donfenence 01{
N r | | j ) | , :
organised by the Belgian Chairmans hip ot1 the (llouncil of Europe,
at which the achievement of the objectives of the Turin process
were discussed by academic experts, social partners, civil
society organisations and representatives of intemational and
political ins titutions.?®> The . 1 ;| , ¥ <. .asynthesis
of the discussions prepared by experts, was handed over to the
Belgium Chaimmanship to provide input for the activities of the
Council of Europe in the field of social rights .3

232. In 2016, two further high-le vel meetings, organised by the
Council of Europe, the Italian Chamber of Deputies and the City
of Turin, marked the Turin process: the Interpadiamentary
Conference on the European Social Charter, held in Turin on
17 March 2016, and the Forum on Social Rights in Europe, held

in Turin on 1) . V'i

233. The Interpadiamentary Conference on the European
Social Charter allowed members of national padiaments of
Council of Europe Member States to discuss the imple mentation
of the rights guaranteed by the treaty system of the European
Social Charter at national level in the current intemational
context. It focussed on the processes of ratification of the
Revised Charter and the Protocol on the collective complaints

I . | o | - Voo,
pmvisi‘o’ns in the national lelg‘islative process and ({n ti1e results of
the monitoring activities of the ECSR.?%” The public Forum gave
an opportunity to take stock of the imple me ntation of social rights
in Europe, having regard to the main challenges in the present
intemational context and to the risks to democratic security of
societies in which these fundamental rights are not fully

285 See the following link for further information on the Brussels Conference
(February 2015).

286 See the following link to the 2015 _ | I r .

287 Gee the following link for further information on the Turin I Conference

(March 2016).
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guaranteed. At the Forum, the European Commission presented
its draft European Pillar of Social Rights.?%8

234. On 24 February 2 'r! v r ) .I
'i‘ i , / A | ro | /

(- *I‘ I | g iIi i - Iy
It was organised by the Supreme dourt of Cyprus in cooperation
with the Council of Europe in the framework of the Cypriot

Vo | | I . rr |
The aim otj the Conferenlce W:’ls to exammle the mle and

contribution of domestic and European jurisdictions to the
enforcement of social rights in Europe. Judges, representatives
of European monitoring and advisory bodies and academics held
an exchange on the relevant case-law of the Court, of the Court
of Justice of the European Union and of a number of national
courts.?®

235. I I | " | g o
situation is assc‘essed 11'1 the 20f7 Report of the Secretary
o \ ro .\ roo.\ Vol
[ Il 290 Three measurement criteria are méntioned in
the Report: 1) the natification of the Charter, the number of
adopted key provisions of the Charter and the acceptance of the
collective complaints procedure; 2) the number of findings of

non- vrivli | | reool o, 4 r
I v | the measures adopted
b State Pames showmg compllance with the requirements of

the Charter.”!

236. As for the first criterion, the ratification of the Charter and
the acceptance of the collective complaints procedure, it is noted
that Greece ratified the Revised Charter on 18 March 2016; it
entered into force on 1 May 2016. Greece accepted 96 out of the

288 Thid.; see also IIL1. below.
289 See the following link for further information on the Nicosia Conference

(February 2017).
290 \ | T I B | o 1. | \

of democracy, human Iri_gh_ts and the rule of law Populism How stnnﬁg are
| ) | R | -
201 Ibid., Chapter 5 ' Inclusive societies, Social Rights, p. 98.
110




| I 11\ .22 Since the beginning of the Turin
Process in October 2014 no further State ratified either the
(revised) Charter or the 1995 Protocol Providing for a System of
Collective Complaints.?®® Nevertheless, as shown above, the
(revised) Charteris currently in force in almost all Member States
of the Council of Europe (43 out of 47), fifteen of whom are
equally bound by the 1995 Additional Protocol.*** Furthe more,
the Secretary General observed that in 2016, the ECSR
registered 21 collective complaints, as compared with only to 6 in
2015.2%5

237. As for the second criterion of the number of findings of
non- A I i | | 4 .ol 4

v I I .. . the gmup ofnghts examined
in the Staie repomng pmlcedure in 2016 . \
conclusions, the Secretary General noted that the ECSR found
166 cases of non-conformity with the Charter and 262 situations
of conformity out of 513 conclusions on the rights examined in
2016, in 85 cases the ECSR was unable to examine the situation
due to lack of information.?*¢

238. As for the third criterion of the measures adopted by
State Parties showing compliance with the requirements of the
Charter, the Secretary General noted, in particular, that the
ECSR welcomed several positive developments such as the
adoption of anti-discrimination legislation or jurisprudential
developments leading to increased protection against
dis crimination in the field of employment in many States as well
as legislative developments in a number of States increasing the
protection of people with disabilites against discrimination.
Moreover, the ECSR considered that the right of women and
men to equal opportunities was adequately covered in newly

292 Tpid., Chapter5 Inclusive societies, Social Rights, p. 98.

293 | I N ¢ 1\ Chart of signatures and
ratifications of the 1996 revised Charter and the Chart of signatures and
ratifications of the 1995 Additional Protocol.

294 See L1.(a).

295 Ibid., Chapter5 Inclusive societies, Social Rights, p. 99.

296 Ibid., Chapter 5 Inclusive societies, Social Rights, p. 98. See also
L1.(c)(iii) above.
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adopted legislation in several States and noted that vocational
guidance and training systems were well established in the
majority of the States examined.?*’

239. In the light of these findings, the Secretary General, in his
o [ I Lo | Voo rrv .
i r i o
i 4 | I | i y ! . v i i1 oiri
and practices are consolidated notably {hmugh satleguaniing
social rights as guaranteed by the European Social Charter as
well as in the conclusions and decisions of the ECSR.?*®

2. The Committee of Minis ters

240. As shown above, the Committee of Ministers of the
Council of Europe has, first of all, an important role to play in the
direct implementation of the social rights enshrined in the
(revised) Charter as it is entrusted, both in the reporting system
and under the collective complaints procedure, to adopt
resolutions and, if necessary, individual recommendations
addressed to the States concemed on the application of the
(revised) ' 1 1.\ IiV \ S 2% As equally
addressed above, the Committee of Minisiers further takes
indirect action in the field of social rights in the frame work of the
execution of judgments of the Court conceming social rights .3

241. Furthermore, in recent years the Committee of Ministers
has adopted, in particular, the following action plans,
recommendations and other instruments conceming, and aimed
at reinforcing social rights:

297 Ibid., Chapter 5 Inclusive societies, Social Rights, pp. 98 99. See also
L1.(c)(iii) above.
298 Tbid., Proposals for Action, p. 10.
299 See L1.(b) above. Recommendations addressed to individual States by the

rr I | SR -confomity of a
situation with the (revised) Charter are rare in practice, see L1.(b)(iii) above.
300 See 1.2.(b) above.
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Council of Europe Action Plan for Social Cohesion,
7 July 2010;

Guidelines on Improving the situation of low-income
workers and on the empowerment of people
experiencing extreme poverty, 5 May 2010;

CM/AS(2010)Rec1912 Reply to the PACE
rv . . Lo n v
I V‘ ! oo :
| i ii”
Recommendation CM/Rec(2010)2 on
deins titutionalisation and community living of children
with dis abilities ;

CM/AS(2011) Recl976 Reply to the PACE
Recommendation on the role of pariaments in the
consolidation and development of social rights in
Europe ;"

CM/AS(2011) Rec1958 Reply to the PACE
Recommendation on monitoring of commitments
conceming social rights ;32

Reply CM/AS(2011) Recl1963 to the PACE

rr . . r . v
[ |

rr . Vo
rights and S()‘Ciilll services friendly to children;

301 A I rr N | I | oo
national padiaments can piay an imi)olrtant n;le in c‘onsolldaﬁng and de vleloping
social rights. It stressed the importance for padiaments to take steps to ensure
full implementation of the standards provided for in inte mational agreements,
including in the field of social rights, when designing policy measures.
302 Tn its reply, the Committee of Ministers refemed mainly to the Declaration it
adopted on the 50th ol | Voo, I o L.
to adopt a decision, pending the entry into force of the 19b1 Protocol, to enable
it to elect the members of the ECSR, the Committee of Ministers did not
consider it approprate, at this stage, to adopt this decision. The same applied
\ o o) . rl . I | o
and otheractors to 'intervene a{s a third paltyl. : !
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Joint Declaration by the Presidents of the Committee
of Ministers, the Pardiamentary Assembly, the
Congress of Local and Regional Authorities and the
Conference of INGOs on the Intemational Day for the

Eradication of Poverty entitled . i Y
eradica [ ¢ I i / - (17 October
2012);%

Recommendation CM/Rec(2014)2 on the promotion
of human rights of older persons;

Recommendation CM/Rec(2015)3 on the access of
young people from disadvantaged neighbourhoods to
social rights .3

242. Moreover, in order to mark the 50" anniversary of the
European Social Charter, the Committee of Ministers adopted a
Declaration on 12 October 2011, in which it notably:

reaffimed the paramount role of the Charter in
guaranteeing and promoting social rights;

called on all the States to consider ratifying the
Revised Charter and the Protocol on the collective
complaints procedure;

expressed its resolve to secure the effectiveness of
the Charter (through an appropriate and efficient
reporting system and, where applicable, the collective
complaints procedure);

affimmed its determination to support States in bringing
their domestic situation into conformity with the

303 See the following link to the joint Declaration of the Presidents of the Committee
of Ministers, the Padiamentary Assembly, the Congress of Iocal and Regional
Authorities and the Conference of INGOs of the Council of Europe of 17 October
2012.

304 This follows on from the ENTER project launched in 2009 to develop social-
rights-based policy responses to the exclusion/discrimination/violence experienced
by young people in vulnerable situations. It is planned to revise the
Recommendation every 3 or 4 years. As part of the follow-up to the
Recommendation, various activities are being conducted, including notably local co-
operation projects, developing guidelines, new long-term training courses and a
database listing the diffe rent practices.
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Charter and to ensure the expertise and
independence of the ECSR;

invited States and relevant bodies of the Council of
Europe to increase their efforts to raise awareness of
the Charter at national level amongst legal
practitioners, academics and social partners as well
as to inform the public atlarge of their rights .’

243. | A A A B g 2 rr

Ministers has notably regulady exchanged views on this
process®*® and reinforced the budget of the Secretariat of the
Charter.?"” Furthermore, in reply to the Pardiamentary Assembly
Recommendation 2112 o) .y [ .
BT Y ! I o ommittee of Ministers

[ i i r
I | . Vo | | vII roo 4

engagement with negand to strengthening social and economic
rights in Europe and recalled that it regulady invited the Member
States who had not yet done so to consider ratifying the Revised

Charter.3"8

244. Furthermore, the Committee of Ministers decided to set
up a European Social Cohesion Platform (PECS) in the form of
an ad hoc committee for the period 2016 2017.3" The aim of

305 See the following link to the Declaration of the Committee of Ministers on the
50" anniversary of the European Social Charter.
306 See, in particular, the exchanges of views on 4 February 2015, 26 May 2015,
30 March 2016 and 22 March 2017.
307 Tn its Programme and Budget 2016 2017, it reinforced the Secretariat of the
Charter affected to the collective complaints procedure and the Secretarat of the
Social Cohesion Platform and increased the funding for the purpose of co-operation
activities relating to the Charter system. See also the meeting of 19 January 2016 of
| ') ! ,pon Social and Health Questions (GR-SOC) which
1denuﬁed the fo]lowmg pnontles relating to the Charter: strengthening the application
of the Charter; dialogue with the EU on this matter; improvement of the
implementation of social rights at national level; simplification of the monitoring
procedures to make further ratifications of the Revised Charter and the Additional
Protocol on collective complaints more attractive; and enhance targeted co-
operation with Member States in the field of social rights (cf. doc. GR-SOC(2016)
CB1).
308 See the Reply adopted by the Committee of Ministers on 13 December 2017 on
Parllamentaly Assembly Recommendation 2112 (2017) on . !

N / 4 CM/AS(2017)Rec2112 final.
309' See 1241th (Budgets Meetmg otjthe Committee of Ministers of 24 26 November
2015, document CM(2015)161 final, 26 November 2015.
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this committee is to reinforce the intergovemmental component
\ o [ P I | l
) w o (N
thmugh the pmmotlon of tﬁe Eumpean Socml Charter and its
collective complaints procedure in order to ensure equal and

effective access to social rights.3!?

3. The Parliamentary Assembly

245. Pursuant to the Charter, the Padiamentary Assembly
receives via the Secretary General of the Council of Europe the
reports of the ECSR and of the Govermmental Committee, as
well as the resolutions of the Committee of Ministers, with a view
to the holding of periodical plenary debates. The Padiamentary
Assembly (PACE) promotes the ratification and imple mentation
of the European Social Charter in close partnership with the
ECSR. Since 2013, the latter formally addresses its yeandy
conclusions to the Padiamentary Assembly by letter of the ECSR
President to the PACE President; these are then shared with
Commiittees in charge of the follow-up of the European Social
Charter, in particular the Committee on Social Affairs, Health and
Sustainable Development.

246. Since 2013, this Committee, and its Sub-Committee on
the European Social Charter, have also organised specific
capacity-building seminars, conceming selected articles of the
(revised) Charter for which situations of non-conformity were
noted by the ECSR in its yeary conclusions, in order to address
specific social rights challenges with pardiamentarnans from
different Member States. After two initial seminars in Pars (in
2013 and 2014 respectively) a third, regional seminar for the
promotion of social rights was organised in May 2015 in Chisinau
(Republic of Moldova) under the Council of Europe-EU Eastem
Partnership Programme.3!!

310 \ Il LA \ / I I D A
on the European Socmi Cohesmn Platform (PECS) ! !
311 The respective issues addressed by these seminars were in 2013: Improving
employment conditions of young workers (under the age of 18); in 2014: Ensuring
safe and healthy working conditions; and in 2015: Fostering social rights in the
Eastem Partnership area: focus on the European Social Charter.
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247. In recent years, the Padiamentary Assembly addressed
social rights in a number of reports in order (a) to stress
legislative and political action required by Member States to
comply with the highest social rights standards as enshrined in
the European Social Charter treaty system; (b) to advise States
on the promotion of decent work and youth employment and (c)
to address certain problems such as the increase in child poverty
and the impact of austerity measures.

248. Among the numerous texts adopted recently by the
PACE, the following could be cited:

Resolution 1792 (2011) and Recommendation 1958

I, rv.v I
[ | |

0 L .
i | i i

Resolution 1824 (2011) and Recommendation 1976

A R A 1 4 o) [ .

: i i ) i

[ 4 Y ! I
[ i

| . R A o,
ri ) i i

Resolution 1882 (2012) and Recommendation 2000
rol;
Ir i \ o . oy a

[ Yy I Y
| | | [

Resolution 1885 (2012) and Recommendation 2002
m I [ . R
economic and political hnpﬁcaﬁons of Itile ‘fmanclial
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Resolution 1995 (2014) and Recommendatlon 2044

) | VI [ !
\ ’ Il | 4

. I I |
roi (A i

i i
Resolution 2041 (2015) and Recommendation 2065

Lol Lo, \ r 1.\ I
| 312 4 ioiri | i i

4

Resolution 2049 (2015) and Recommendation 2068

. A ! [ d0 00
practice of the removal of cllildngn from their families‘
r v

312 1t should be noted that reference is made to this Recommendation in the

aforementioned CDDH feasibility study on the impact of the economic crisis
and austerity measures on human rights in Europe: in this Recommendation,
| 4 I \ rr Lo .. -operation

AR | I . re .1 'Bnklghfs anexpenstudy

| r | ’ | i
roo i I AT A T
V|I V 4 \ Y P
determined by 'the Ec’éR CDDH(2015)R§4 Addendum IV, § 43.
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249. I I | o0 I ;o [

Padiamentary Ass‘embly had le}clared its willilngness Ito’ support
this initiative from its very start in 2014.3° Accordingly, it
regulady participated in related events (such as the Brussels
Conference organised by the Belgian Chairmanship in February
2015 and the March 2016 Turin II Conference). Moreover, on 30
June 2017 the Padiamentary Assembly adopted Resolution 2180

Y ! P N o)

: 'i"‘i”' ‘ 'y'»"w "u ot
compliance with major European social rights standards such as
the (revised) European Social Charter and considered that the
potential of this social rights instrument was not fully exploited, in
particular as ratifications were still pending from several Member

States. It called on the Member States to contribute to

313 See in this connection the Declaration of the Sub-Committee on the
European Social Charter, on behalf of the PACE, at the Turin I Conference,
document AS/Soc/ESC(2014)03rev, 17 October 2014.
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strengthening the Charter as a normative system, to strengthen
the pan-European dialogue on social rights and the co-ordination
of legal and political action with other European institutions,
notably the European Union, and to improve compliance with the
highest social rights standards at the national le vel.>'* Moreover,
in the above- r i | rlr { i i

A L e | ! .
the' Same day, it nlotabl)lf invited thé Conllmitt:ee of Mi‘mstelé to
take steps to ensure more rapid progress with regard to the
ratification and implementation of the Revised Charter and its
Protocols and to make social rights a priority for the next

bie nnium.>3"?

4. The Congress of Local and Regional Authorities

250. The Congress of Local and Regional Authorities is a pan-
European political assembly of 648 members representing over
200,000 authorities of the 47 Member States. Its role is to
promote local and regional democracy, improve local and

oL [ I | | y 316
| | 4 11 14

251. In the activites of the Congress, local and regional
authorities have repeatedly addressed human rights issues they
were faced with. As authorities closest to the citizens and
important service providers, they have indeed a prominent role to
play in protecting and promoting human rights and are to
implement in practice many of the standards of intemational
treaties, such as the European Social Charter or the Convention.

314 See the following link to PACE Resolution 2180 (2017) of 30 June 2017.

315 See PACE Recommendation 2112 (2017) of 30 June 2017.

316 See for more information the website of the Congress of Local and
Regional Authorities .
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252. Social rights, such as the right to housing, to protection of
health, to social and medical assistance and to social welfare
services, often play an important role in the day-to-day
decision-making of local and regional authorities. Moreover, the
rights of people with disabilities, the right of the family, children
and teenagers to social, legal and economic prote ction, the rights
[l ! I . ) [ . |
poverty and social exclusion are often of particular concem 'for
local and regional authorities.

253. Accordingly, the Congress has stressed the important
role of local and regional authorities in the protection of
children®'’ and in the promotion of the rights of people with
disabilities.’'®* The Congress has also taken action in regard to
the right to protection of health and to social and medical
assistance.’'’ In addition, the Congress has been working on the
topic of migration, which is of increasing relevance to local
authorities, and has adopted 20 Resolutions and
Recommendations on the issue in the past years.*?® Moreover,
with regard to the right to benefit from social welfare services in
the context of the economic crisis, the Congress encouraged the
States:

to exclude prority social services such as
health, education and social protection for

317 See especially its Recommendations 272 L : |
Vi . I I . [ 4

A C v e o e
ON]é on FIVEl Campaign, in the form ofa Strategic Action Plan.
318 See especially its Resolution 153 PR 4 I 4 | g
I . . rr . . .
ame'nities fl)ll‘ people with hisabi]itie . ! 4 |

\ ‘ j 4
opportunities for people with disabilities a‘nd their participation at iocal and
[ | .

319 See especially its Recommendations 223
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Y n Ly [ . 200 . -health and demlocrlacylin
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320 Gee especially, the Resolution 218 . i -
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I I | ! N N ¢ i to ingegration: the role of
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S. The Commissioner for Human Rights

254. The activities of the Commissioner for Human Rights
A 4 VL R , three major, closely related areas:
1) country Vlslts and dialogue with national authorities and civil
society; 2) thematic studies and advice work and; 3) awareness-

raising activities .32

255. In the context of his country work, the Commissioner
regulady camies out field visits and meets with individuals
experiencing difficulties in exercising their social rights, for
instance in Roma settlements, institutions for persons with
dis abilities or refugee camps.?

256. During his mandate from Aprl, 2012 to March 2018,
former Commissioner | { I / o L | 1. has
constantly promoted the indivisibility and interdependence of
human rights and has regulady called upon States to honour
their intemational commitments in this sphere.’? His approach
has generally been to cover access to social rights of specific
groups, among others children, women, eldedy people, LGBTI
persons, persons with disabilities, migrants, asylum seekers and
refugees, Roma and other ethnic or religious minority groups,
stateless persons, victims of trafficking in human beings and
Intemally Displaced Persons (IDPs).’*

321 See Recommendation 340 (2013) of the Congress, § 15(h).

322 See the following link to the Mandate of the Commissioner for Human

Rights.

323 See the following link for more information on the A I

monitoring activities. '

324 Gee, , the rv . 1. vy L |
oy 1. b ' '

325 See the following link for more information on the re . 1. | 4

work.
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257. The Commissioner frequently referred to the (revised)
Charter and to the conclusions and decisions of the ECSR, as
well as to other intemational and European binding ins trume nts
as interpreted by their bodies, such as for example the
aforementioned ICES CR.3*® He further promotes soft law tools
dealing with social rights, including a wide range of
Recommendations of the Committee of Ministers. Finally, the

.Com.ri i v I \‘i 'II , I [ V’i [

in his rr iI |

(2014).3¥

258. , v i \ rv . I, p I y

Rights Comments and Issue Palpells conceming, in palticulal", the
right to woik, education and health care, demonstrate that
ensuring respect for social rights is often at the heart of the
328
A IR T N

259. As for the right to woik, for instance, the Commissioner

, I rrv A A [ . n for victims of

(I i i

v‘l_'v |! "i’i . r‘li‘\'l vy
2015 that everyone silould be protected against tlonced labour
and trafficking in human beings. The Commissioner
recommended the swift ratification of the Protocol of 2014 to the
1930 ILO Forced Labour Convention (providing their victims with
similar rights as the ones of human trafficking) and also, when
speaking in defence of imegular migrants, of the 2011 ILO
Convention 189 on Decent Work for Domestic Workers.??’
Finally, in a Comme ) ll| | / i / : I i

Vol "V'Ii‘\i ) rriivv ‘V

326 See, , the re . 1. rv L |
. I y I . T T 1 14
3277 See the link to the re . 1. vy PRI I
v s
328 All the country visit reports, thematic work, Human Rights comments and
letters mentioned in this Analysis | I \ 4 Vl i I o
https ://www.coe.int/e n/we b/commissione ﬂhome .
329 See the following link to the re . o rr L
| : P 4 - | / | 1 'i -of 12 November
2015. ‘



child labour continued being a challenge which might be growing
in the context of the economic crisis.**’

260. As regards the right to education, the Commissioner
constantly stressed that there is a universal right to education for
all children imespective of theirlegal status. In that sense, he has
frequently addressed the problem of Roma segregation in school
in all its forms. Children with disabilities are also segregated in
many countries, either because they attend special schools or
classes orno school at all. The Commissioner regulady recalls in
this respect the need to go beyond desegregation and promote
inclusive educzlition. He i| Yy rr iI ‘ Inclusive
: : [ : . | oo Co .
M‘lugf 20'15 01'1 the need Ito pmmo'te irllcluéive educatﬂonI as Ia
means of strengthening social cohesion.*!

261. Conceming access to social protection, including social
security, the Commissioner has encouraged the creation and
enhancement by States of social safety nets for the most socially
vulnerable groups of the population, such as children, particulary
in times of economic crisis. Social safety nets should be part of
national social protection systems and readily and systematically
available in the form of cash transfers, transfers in kind, income
support or fee waivers for essential services such as health,
education or heating. Moreover, in times of migration crisis, the
Commissioner paid increased attention to reception conditions of
migrants and refugees. In addition, migrant integration is an
essential tool for protection of their social rights as shown in the

[ i y i 'v riv i ! i 'i‘
2016).
330 See the following link to the re . 1. rr P I I
L. 1 .. V0l of20 August2013. ; '
31 GSee the following link to the re . o rr .| Inclusive

1 Y ' .of 5 May 2015.
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discrimination is a core element of this right.>3> He also made
recommendations on how to improve access to the right to

N .o | I . y 1.\
o | i 334 ' ' i
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6. The Conference of INGOs

263. \ | I . rl .. | 1 )
from contact and clo-opellation with NGOs, as one of the driving
forces in society. In this connection, it maintains relations with
INGOs (intemational non-gove mmental organisations) enjoying
. [ 1) N A v I ;
of the pillars of {he Council of Europe. The INGO Conference
meets twice a year in Strasbourg and cumently comprses
288 INGOs. They are playing an active part in the decision-
making process within the Council of Europe and in the
imple me ntation of its programmes .33

264. In all its work, the Conference of INGOs constantly
stresses the importance of the indivisibility of human rights. It
accordingly conducts activities which show the interrelated
nature of e conomic, social, cultural, civil and political rights.

265. Among the various texts adopted by the Conference of
INGOs in the field of social rights, the following deserve special

me ntion:33%

| 1. | | N L)
Eumpealll Soc‘ial Cl‘lallter is 'central to the' di:‘:llogue
between the Council of Europe and the European

332 See the following link to the re . 1. r ) rv
A '\ 1" ' .of7 August2014.
333 See the following link to the rv . 1. I . r 1.\
r |_.of2015. s ' ' '

34 'Jee for further information the link to the . ! |
[ | . | | | . ..
4 r 4 '
35 See http://www.coe.int/en/web)ingo/texts -adoptedl.
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Recommendation CONF/PLE(2016)REC2 on health
care and socio-medical conditions and respect of
human rights of older persons in Europe;

vy : I o)
violation of ‘eclonomic, social and cultural rights by

I, y [ I, Vi y oI
i 4 . ir |

Recommendation to the Committee of Ministers

[ A .. I
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I . I
togeth('n!to I I 4 L
266. Furthermore, as for publications produced by the
Conference of INGOs on the subject of social rights, mention
may be made of the following:33¢

Rights of persons with disabilities: Article 15 of the

European Social Charter in the light of the UN

Convention on the Rights of Persons with Disabilitie s
2015;

Booklet on Article 30 (right to protection against
poverty and social exclusion) published in co-
operation with the Social Charter Department 2014;

Human Rights in times of crisis: contribution of the
European Social Charter 20113

The Charter of Fundamental Rights of the European
Union: a reading guide in the light of the European
Convention for the Protection of Human Rights and
Fundamental Freedoms and the European Social
Charter (revised) 2008;

336 http://www.coe.int/e n/web/ingo/publications.

337 See the following link to Human Rights in times of crisis : contribution of the

European Social Charter (Proceedings of the Round Table organised jointly by

the Conference of INGOs of the Council of Europe and the Social Charter

2011;'7 \ Ilill'\'ii'i"'r" o
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The contribution of NGOs to the fight against poverty
and social exclusion in Europe 2007;

Compendium of texts regarding the eradication of
poverty (adopted by the Committee of Ministers,
PACE and the Congress of Local and Regional
Authorities): Commitments entered into by member
States 2014

267. The INGO Conference further issued a Call to Action to

I di ! r 3% and created a
Coondmatlon Commlttee to work on a permmanent basis with the
INGOs on the promotion of this process.

. ACTIONS OUTSIDE THE COUNCIL OF EUROPE
CONCERNING THE SOCIAL RIGHTS PROTECTED WITHIN
THE COUNCIL

268. A number of non-Council of Europe actors can equally
adopt measures which concem or have an impact on the
protection of social rights within the Council of Europe,
particulady by the European Social Charter. Therefore, a few
examples of European Union actions in the field of social rights,
of the impact of instruments elaborated by diffe rent inte mational
organisations (in particular, instruments of the Intemational
Labour Organisation) and by intemational organisations of
employers and workers shall be given below.

1. The European Union

269. The relationship between EU law and the Charter has
already been described in more detail above.*** As regards more
general actions taken by the EU conceming social rights
guaranteed by the Charter, the following examples shall be
mentioned.

338 See the following link to | | I [, |

. . | ! Commitments of States within the f‘ramework of the
| I R

339 See the following link to the _ / I | . v

Ll c 1 iI ' + 1 .of January 2016.

340" See L1.(e) above.
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270. In September 2015 the President of the European
Commission, Jean-Claude Juncker, announced the creation of a
. #l ! i I i‘ 241 This Pillar is to undedine
the relevance of social nghts in the EU institutions and policies.
During the consultation process, the Secretary General of the
Council of Europe, in particular, published his Opinion on the
European Union initiative to establish a European Pillar of Social
Rights. Welcoming this initiative, the Secretary General stressed
the importance of legal certainty and coherence between
European standard-setting systems protecting fundamental
social rights. He further stated that ensuring that the European
Social Charter was central to the Pillar would contribute to this
objective and make Europe not only more prosperous, but also
more equitable and united.>**

271. Moreover, on 19 January 2017, the European Padiament
| . L) ropean Pillar of Social
.\ ‘ ‘VV 'I.I. [ ',V I .
Clllalter, its Additional l!'l’l()tOCOl and its revised 'version, whiclh
entered into force on 1 July 1999, in particularits Part I, its Part Il
and Articles 2, 4, 16 and 27 of the latter, on the right of workers
with family responsibilities to equal opportunities and equal
I r . . .calls on the Member States to sign and ratify
the revised E{lmpean Social Charter and the European
Convention on Social Security (ETS No 078); encourages the
Commission to examine the steps required for accession of the
European Union to the revised Charter and to propose a time-
line for this objective . 1 Y I i I |
Commission, the European Extemal Action Service and the
Member States to pursue extemal action coherent with the

341 President of the European Commission, Jean-Claude Juncker, State of the

Union address, 9 September2015.

342 See the following link to the [ rl L !

initiative to establish a European Pillar of Social Rights of 2 December 2016. In

\ o 1. i A | with due regard for the

competences and applicable law of the European Union ' . ). o ..

of the European Social Charter (Revised) should be formally incorpomte& %nto

the European Pillar of Social Rights as a common benchmark for states in

guaranteeing (A I . 4l i I o 2 'I‘
L “'1 ), I N
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imple me ntation of the nelevan% Council of Europe conventions.

272. The European Pillar of Social Rights was proclaimed and
signed by the Council of the EU, the European Padiament and
the Commission on 17 November 2017. Referring, inter alia, to
the European Social Charter’®, its objective is to contribute to
social progress by supporting fair and well-functioning labour
markets and welfare systems. It sets out 20 key principles in the
following three categories: 1) equal opportunities and access to
the labour market; 2) fair working conditions; and 3) social
prote ction and inclusion.**

273. Moreover, the European Padiament published a study in
2016 on the European Social Charter in the context of the
implementation of the EU Charter of Fundamental Rights. The
study identified the main obstacles to defining a common

ap 1 A B . by Voo
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their commitments under the Charter and analyses the benefits
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Charter® I ' I

274. Furthermore, the European Union Agency for
Fundamental Rights (FRA), which is a member of the CoE-FRA-

M3 ) | I 4 . | / Ilv
of Social Rights shall not prevelnt Member States or thelr social partnels fmm
establishing more ambitious social standards. In particular, nothing in the
European Pillar of Social Rights shall be interpreted as restricting or adversely
affecting rights and principles as recognised, in their respective fields of
application, by Union law or intemational law and by inte mational agreements
to which the Union or all the Member States are party, including the European
Social Charter signed at Turin on 18 October 1961 and the relevant
Conventions and Recommenda | | i [ g ! Pl

344 See the following link to the l!ext of the . | .V Sin
particular §§ 3 and 16 of the Preamble. ' ' ' '

345 See the European Padiament study on the European Social Charter in the
context of the implementation of the EU Charter of Fundamental Rights,
European Padiament, Committee on Constitutional Affairs, Olivier De Schutter,
12 January 2016, available at
http://www.europan.europa.eu/regData/e tudes/S TUD/2016/536488/IPOL_S TU(
2016)536488 EN.pdf.
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ENNHRI-EQUINET Collaborative Platform on economic and
social rights, publishes data and objective assessments in its
reports and makes recommendations to EU Member States also
where social rights are concemed. Accordingly, a FRA report of
2016, for instance, revealed that people living in the EU are not
equally entitled to fair working conditions, contrary to Article 2 of
the European Social Charter and Article 31 of the EU Charter of
Fundamental Rights. The FRA therefore recommended that EU
institutions and EU Member States review the relevant directives
and provisions with a view to granting equivalent and effective
protection to all workers, including notably against severe forms
of labour e xploitation.>*

2. Other international ins truments and organis ations

275. As shown above,* the (revised) Charter is also
interpreted in the light of other intemational treaties relating to
the field of the rights guaranteed by the (revised) Charter, in
particular the Intemational Covenant on Economic, Social and
Cultural Rights,**® the instruments of the Intemational Labour
Organisation (ILO),>*° the United Nations Convention on the
Rights of the Child,*** the United Nations Convention on the
rights of persons with disabilites and the Intemational

346 See the FRA report entitled . LR, I, on: workers moving

A R I L 1) .
341 dee I.Il.(c)(ii) ab’ove.
348 The ECSR, for example, referred to Article 11 of the Covenant and General
Comments Nos. 4 and 7 of the UN Committee on Economic, Social and
Cultural Rights with regard to the right to housing in general see ATD Fourth
Wodd v. France, Complaint No. 33/2006, decision on the merits of 5 December
2007, §§ 68 71. It further referred to forced expulsions in COHRE v. Raly,
Complaint No. 58/2009, decision on the merits of 25 June 2010, §§ 20 21. With
regard to education, the ECSR referred to ! | rrv . Genenl
Comment No. 13, see MDAC v. Bulgaria, Complaint No. 41/20d7, decision on
the merits of 3 June 2008, § 37.
349 See, forinstance, POPS v. Greece, Complaint No. 77/2012, decision on the
merits of 7 December 2012, § 30 on the reform of pensions, and
Bediiftsforbundet v. Norway, Complaint No. 103/2013, decision on the merits of
17 May 2016, § 27 on trade union monopolies.
350 See, for example, DCI v. the Nethedands, Complaint No. 47/2008, decision
on the merits of 20 October 2009, § 29; and OMCT v. Ireland, Complaint
No. 18/2003, decision on the merits of 7 December 2004, §§ 34 and 55.

130



Convention on the Elimination of All Formms of Racial
Dis crimination.>%!

276. Itis worth recalling in this context the adoption in 2008 of
an Optional Protocol to the ICESCR which provides for the
possibility for individuals to submit communications alleging
violations of the rights set forth in the respective Covenant.
Moreover, the UN General Assembly and the Human Rights
Council adopt each year a large number of resolutions in the field
of social rights .52

277. Regarding, in particular, the relationship between the ILO
and the Charter, it is to be noted that the IO has the right to
participate in a consultative capacity in the deliberations of the
ECSR within the frame woik of the re porting procedure (Article 26
of the Charter) and it may be invited, together with other
organisations, to submit observations on complaints submitted
through the collective complaints procedure.

278. In addition, it may be mentioned that in 2015 the
Commissioner for Human Rights has recommended the s wift
ratification by the Council of Europe Member States of two ILO
Conventions relevant for the interpretation of the social rights in
the Charter, namely of the Protocol of 2014 to the 1930 ILO
Forced Labour Convention (providing their victims with similar
rights as the ones of human trafficking) and of the 2011 ILO
Convention 189 on Decent Work for Domes tic Workers .3

3. Pl N I | \ \ i i

279. Intemational social partners, in particular, are important
stakeholders in the system of protection of human rights in
general and fundamental social rights as enshrined in the

351 See, for instance, ERRC v. Portugal, Complaint No. 61/2010, decision on
the merits of 30 June 2011, § 12.

352 See in this respect the website of the UN General assembly on UN General
Assembly Resolutions.

353 See the following link to the re . 1. rr A
protection for victims of forced labour a ’\ " y i ’i .of 12 November
2015.
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(revised) Charter in particular. This is demonstrated especially by
the privileged role these social partners, comprising the
European Trade Union Confederation, the Intemational
Organisation of Employers and Business Europe, have in both
the reporting and the collective complaints procedure of the
(revised) Charter.

280. The European Trade Union Confederation (ETUC)
comprises 89 national trade union confederations in 39 countries
plus 10 European trade union federations. ETUC speaks with a
single voice on behalf of European workers and defends
fundamental social values such as solidarity, equality,
democracy, social justice and cohesion.

281. The Intemational Organisation of Employers (IOE), for its
part, is the largest netwoik of the private sector in the word, with

ri o\ Cr | vl 1 P yF v
The IOE is the recognised voice of business in social and labour
policy debate taking place in the Intemational Labour
Organisation, in the United Nations and in the G20.

282. The lobby group Business Europe is the leading advocate
for growth and competitiveness at European level, standing up
for companies across the continent and campaigning on the
issues that most influence their performance. As a recognised
social partner, it speaks for enterprises of all sizes in 34
European countries whose national business federations are its
direct members.

283. The ETUC, in particular, has been involved in the
implementation of the European Social Charter from the outset
o [ ) R R A rr \
,rl"\l y M ‘!Ivv,; I rII.VI .
involved in political activities of the Council of Europe, in
particular in the work of the CDDH (subgroups) and the PACE (in
particular its Sub-Committee on the European Social Charter). In
the CDDH frame work, ETUC actively contiibuted to many issues
dealt with by the CDDH(-subgroups)***. In the PACE frame work,

354 E.g. on the Convention system in general and the reform of the Court; the

i \ DI A A p
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it provided input for the elaboration of resolutions conceming the
. ! ! , . 4 [ | r 1.\
defe}lder organisatio‘n, {he ETUC us’es the Chalt'er andI the
Convention in its daily work®>s and some topical campaigns3°¢ or
activities against austerity measures. This is also highlighted by
references in different Resolutions, Declarations and press
releases’ as well as further awareness raising measures, inter
alia, intermal trainings and publications of the ETUC and/or its
research institute, the ETUL*®

284. The ETUC, IOE and Business Europe all enjoy special
consultative status within the framework of the Charter. Like
trade unions, they are entitled to lodge collective complaints on
one or more unsatisfactory application(s) of the Charter.
Moreover, they receive copies of State reports and collective
complaints on which they may comment. They are further invited
as observers in a consultative capacity to the meetings of the
Govemmental Committee where they have the opportunity to
share opinions which will be further distributed to the Committee
of Ministers and the ECSR.

Rights of Older Persons (CDDH-AGE) and on Human rights and Business
(CDDH-CORP); the place of the ECHR in the intemational and European legal
order (CDDH-SYSC-I); and the present Analysis on the legal protection of
social rights in the frame work of the Council of Europe.
355 In particular in the frame work of its permanent committees; for example the
works of its Advisory Group on fundamental rights and disputes.
356 | rl .\ y . L A oY 4
P . | | IV |I | 4
https JIwww.e tuc. om/campal_gn/tun_g_# W0R1v3xG1ab and the ETUC
4 . A ! Lo l N https ://s ocialrightsfirst.eu/.
357 See for lnstance the 'ETUC Declaration on the 50 Anniversary of the
European Social Charter (19 20/10/2011); and the ETUC Position on the
European Pillar of Social Rights Woiking for a Better Deal for All Workers
06/09/2016).
358 See for example: N. Bruun/K ILircherl Schéomann, The European
Convention on Human Rights and the Employment Relation, Hart Publis hing,
Oxford, 2013; and N. Bruun/K. LorcherLSchéomann/ S. Clauwaert, The
European Social Charter and the Employment Relation, Hart Publishing,
Oxford, 2017.
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CONCLUSIVE REMARKS

285. Since the entry into force of the European Convention on
Human Rights in 1953 and of the European Social Charter in
1965 which was subsequently revised in 1996, the protection of
social rights within the legal frame work of the Council of Europe
has constantly e volved.

286. On the one hand, the European Committee of Social
Rights, in the State reporting and collective complaints
procedures, has contributed to the development of the protection
of social rights in a number of Council of Europe Member States.
The rights covered by the (revised) Charter notably relate to
employment and health, education and social protection and
welfare. The (revised) Charter further provides for specific
protection for a number of groups including young persons,
employed women, families, persons with dis abilities or migrants.

287. On the other hand, the European Court of Human Rights
has provided for an evolving protection of the few aspects of
social rights directly guaranteed by the Convention, namely the
prohibition of slavery and forced labour (Article 4), the right to
freedom of assembly and association, including the right to form
and join trade unions (Article 11), and the right to education
(Article 2 of Protocol No. 1). Moreover, the Court, which has
[ | I B | P | I |
[I)msent- ‘ ! (| |3‘59 today grants an indire ct pmtectlon of
a number of paltlcular aspects of different social rights by its
case-law on Convention rights which are not social rights in the
first place.

288. LI R 4 B 4 . | , .
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fleld of socnai nghgs have entalled a number of amendments in
national law and practice which led to an enhanced social rights

protection in the Council of Europe Member States.

359 See, inter alia, Demir and Baykara v. Turkey [GC], no. 34503/97, §§ 68 and
146, ECHR 2008; and Stummer v. Austria [GC], no. 37452/02, § 129, ECHR
2011.
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289. However, certain limitations of the framework of
protection of social rights within the Council of Europe equally
became apparent. The impact of the treaty system of the
European Social Charter, which contains a comprehensive
catalogue of social rights, is Ii ro v ro r

acceptance of its provisions, which allows States to choose to a
certain extent the provisions they are willing to accept as
obligations under intemational law. Moreover, the (revised)
Charter is not in force in all of the 47 Member States of the
Council of Europe: four Member States have neither ratified the
Charter nor the Revised Charter, nine Member States are bound
only by the original 1961 Charter and 34 Member States are
bound by the 1996 revised Charter. As regards the supervisory
procedures under the (revised) Charter, only 15 States are
currently bound by the 1995 Additional Protocol Providing for a
System of Collective Complaints. It has also been advanced that
the impact of the Charter system for the protection of social
rights is restricted by the limited scope of application of the
Charter in terms of the persons protected by it (see paragraph 1
of the Appendix to the Charter). However, it has not been
analysed if and to what extent this restricts the effective
protection of social rights in view of the protection under other
instruments. In addition, and from a different perspective, it is to
be noted that recommendations addressed to individual States
) ”i w | . . idingof
non-conformity of a situation with the Charter remain rare.

290. The Convention as interpreted by the Court in its binding
judgments, executed by the 47 Contracting Parties under the
supervision of the Committee of Ministers, is essentially
designed to protect civil and political rights and thus covers only
some aspects of the different social rights.

291. Against the background of a growing political awareness
of the need to uphold and promote social rights in a global
environment affected by the economic crisis, the Secretary
vlly!‘\ Y g “"l"i
strengthening the treaty system of the European éocml éharter
within the Council of Europe and in its relationship with the law of
the European Union. Since the start of this process, a number of
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Council of Europe organs and institutions as well as civil society
actors, in addition to a number of measures they have taken in
the field of social rights, have repeatedly called for an enhanced
role of the Charter. Member States have been invited, in
particular, to ratify the Revised Charter and accept further
provisions and the collective complaints procedure, albeit with
limited success.’® Moreover, they have been called upon to
implement the decisions and conclusions of the ECSR.

292. v | v . VIj i‘ | N
rights laid down in the (revised) Charter, in its recent conclusions
on the rights laid down in the Charter, the ECSR found a majority
of situations in the Member States in conformity with the Charter,
but also numerous cases of non-conformity in the past years.
Whereas positive developments were observed in some areas
(for instance with regard to the right to protection in cases of
termination of employment, the right of workers to the protection
of their claims in the event of the insolvency of the employer and
the right of access to education), problems remained in other
areas (for instance with regard to discrimination in e mployme nt,
insufficient integration of persons with disabilities into the
ordinary labour market and the right to equality of opportunities
for women and men). In the collective complaints procedure, the
ECSR found one or more violation(s) of the (revised) Charter in
the vast majority of its decisions.

293. In accordance with the mandate given by the Committee
of Ministers to the CDDH for the biennium 2018 2019 in the field
of social rights, the CDDH, on the basis of the present Analysis
as well as other relevant sources, is called upon to identify good
practices and make, as appropriate, proposals with a view to
improving the implementation of social rights and to facilitate in
particular the relationship between the Council of Europe
instruments with other instruments for the protection of social
rights.*! These issues shall be addressed in a further report.

360 | I | < o [ .
Charter (in March I2()16). Belgium'alnd Ukraine have accepted flllith‘erpmvisfons‘
thereof.

361 See Document CM(2017)131-addfinal.
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ADEDY

Approach

ATE

CDDH
CDDH-SOC

CEC
CFE-CGC

CGIL

C.G.S.P.
CGT
R I

Charter

CJEU
CM
COHRE

APPENDIX 1

Acronyms used in this study

| .
Trade bnimlls
European Action of the Disabled

Association for the Protection of All
Children

A . \ A I
Bank Iof GneeceI

Steering Committee for Human Rights

Drafting Group on Social Rights of the
Steering Committee for Human Rights

Conference of European Churches

Confédération fransaise de

Confederazione Generale Italiana del
Lavoro

Centrale générale des services publics
Confédération Générale du Travail

Committee on the European Social
Charter

European Social Charter as adopted in
1961

Court of Justice of the European Union
Committee of Minis te rs

Centre on Housing Rights and
Evictions
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Convention

Court
DCI
ECSR
ENNHRI

EQUINET
ERRC
ETUC
ETUI

EU
EuroCOP
Eurofedop

FAFCE

FEANTSA

FIDH

FRA

GENOP-DEI

Convention for the Protection of
Human Rights and Fundamental
Freedoms (European Convention on
Human Rights)

European Court of Human Rights
Defence for Children Intemational
European Committee of Social Rights

European Network of National Human
Rights Institutions

European Netwoik of Equality Bodies
European Roma Rights Centre
European Trade Union Confederation
European Trade Union Ins titute
European Union

European Confederation of Police

European Federation of Public Service
Employees

Federation of Catholic Families in
Europe

European Federation of National
Organisations working with the
Homeless

Fédération Intemationale des Ligues
des Droits de 'Homme (Inte mational
Federation for Human Rights)

European Union Agency for
Fundamental Rights

General Federation of employees of
the national ele ctric power corporation
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Govemmental Committee Govemmental Committee of the
European Social Charter and the
European Social Security Code

GR-SOC rr N Iy
Group on Social and Health Questions

GSEE Greek General Confederation of
Labour

HELP European Programme for Human
Rights Education for Legal
Professionals

ICCPR Intemational Covenant on Civil and
Political Rights

ICESCR Intemational Covenant on Economic,
Social and Cultural Rights

ICJ Intemational Commission of Jurists

IDPs Intemally Displaced Persons

INGOs inte mational non-gove mme ntal
organis ations

o Intemational Labour Organisation

IOE Intemational Organisation of
Employers

LS.A.P. R \ \ -
Piraeus Electric Railways

LGBTI lesbian, gay, bisexual, transgender
and intersex

LO Swedish Trade Union Confederation

MDAC Mental Dis ability Advocacy Centre

MFHR Marangopoulos Foundation for Human
Rights

NGOs non-govemme ntal organisations

NHRIs National Human Rights Institutions
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PACE
PECS
POPS

POS-DEI

OMCT

Revised Charter

(revised) Charter

SAGES

TCO

UNIA

Padiamentary Assembly
European Social Cohesion Platform

Panhellenic Federation of Public
Service Pensioners

Panhellenic Federation of pensioners
of the public electricity corporation

Organisation mondiale contre la
Torture (Word Organisation against
Torture)

European Social Charter as revised in
1996

European Social Charter as adopted in
1961 and/or European Social Charter
as revised in 1996

Syndicat des Agrégés de

I'Ens eigne me nt S upé rie ur

Swedish Confederation of Professional
Employees

(Belgian) Interfederal Centre for Equal
Opportunitie s
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APPENDIX II

Further case-law of the European Court of Human Rights
relating to the protection of social rights

L Direct protection of certain aspects of social rights

1. Prohibition of slavery and forced labour (Article 4 of the
Convention)

= J. and Others v. Austra, no. 58216/12, ECHR 2017
(extracts): decision of prosecutor not to pursue
investigation into alleged human trafficking offences
committed abroad by non-nationals: no violation of Article
4 and no violation of Article 3;

= Meier v. Switzedand, no. 10109/14, ECHR 2016:
requirement for prisoners to work after having reached
retirement age; no violation of Article 4;

= LE. v. Greece, no. 71545/12, 21 January 2016:
investigation into a case of human trafficking and
administrative and judicial proceedings conceming the
granting of the status of human-trafficking victim; violation
of Article 4;

= Chitos v. Greece, no. 51637/12, ECHR 2015 (extracts):
require ment for an ammy officer to pay a fee to be allowed
to resign before the end of his period of service; violation
of Article 4 § 2;

= Floroiu v. Romania (dec.), no. 15303/10, 12 March 2013:
remuneration of a detainee for work pefformed in prison
in the form of a reduction in sentence; no breach of
Article 4.

2. Freedom of assembly and association (Article 11 of the
Convention)

= Unite the Union v. the United Kingdom (dec.), no.
65397/13, 3 May 2016: alleged inability of a trade union
to engage in collective bargaining owing to the abolition
of the relevant wages council; no breach of Article 11;
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v . , no.
46551/06, 16 June 2015: refusal to neglster a group of
self-employed faimers as a trade union; no violation of
Article 11;

, no. 36807/07, 24 March 2015:
punis hment of a teacher performing trade union
functions; violation of Article 11;

, no. 36701/09, 27
November 2014: ban of nearly four years on stiikes by a
healthcare trade union; violation of Article 11;

, ho.
48408/12, 2 October 2014: complete ban on strikes for
the staff of an airdine company; violation of Article 11;

, no. 1305/05, 27

September 2011: posting of trade union notices by c1v1l
I || I . r o :

|

violation of Artlcle 11. !

3. Right to education (Article 2 of Protocol No. 1 to the
Convention)

. , no. 37991/12, 6 October 2015:
exclusion from school following mistaken medical
diagnosis and delays in reinte gration; violation of Article 2
of Protocol No. 1;

, no. 7973/10, 30 May 2013:
Roma children who were restricted to attending a primary
school in which the only pupils were other Roma children;
violation of Atrticle 2 of Protocol No. 1 taken in conjunction
with Article 14;

, no. 11146/11, 29 January
2013: placement of Roma children in special schools
without taking account of their special needs as members
of a disadvantaged group; violation of Article 2 of Protocol
No. 1 read in conjunction with Article 14;
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= Catan and Others v. the Republic of Moldova and Russia
[GC], nos. 43370/04 and 2 others, ECHR 2012 (extracts):
forced closure of schools as a result of the separatist
Voo | [ . V'
ha'rasslnllent after t'hey neopelnclad; no vi‘olationI of Article 2
of Protocol No. 1 by the Republic of Moldova; violation of
Article 2 of Protocol No. 1 by the Russian Federation;

= Ali v. the United Kingdom, no. 40385/06, 11 January
2011: exclusion from school during an investigation into a
fire at the school but altemative schooling proposed and
attempt at reintegration made; no violation of Article 2 of
Protocol No. 1;

= Hasan and Eylem Zengin v. Turkey, no. 1448/04, 9
October 2007: limited procedure for exemption from
compulsory religious culture classes of children of
parents who had a conviction other than that of Sunni
Islam; violation of Article 2 of Protocol No. 1;

= Folgery and Others v. Norway [GC], no. 15472/02, ECHR
2007-1IL: refusal to grant full exemption from ins truction in
Christianity, religion and philosophy in State primary
schools; violation of Article 2 of Protocol No. 1.

II. Indirect protection of social rights

1. Right to life (Article 2 of the Convention)

= M. Ozel and Others v. Turkey, nos. 14350/05 and 2
Vo | o . | | |.
family members, who were buned under collapsed
buildings following an earthquake in a region classified as

N A ; i|i vil ! ”vl
head);
. , no. 32086/07, 30 June 2015:
death as the nesult of an allergic reaction; violation of
Atrticle 2;

143



Association for the Defence of Human Rights in Romania

Helsinki Committee on behalf of lonel Garcea v.
Romania, no. 2959/11, 24 March 2015: lack of
appropriate medical treatment of a deceased mentally ill
detainee and poor living conditions in placement facilities ;
violation of Article 2 (procedural head);

Panaitescu v. Romania, no. 30909/06, 10 Aprl 2012:
| I | roL ) | v Voo
th'e anltil-cancelr' medicines”he had neéded; violation Iof

Article 2 (procedural head);
Jasinskis v. Latvia, no. 45744/08, 21 December 2010:

death while in police custody of a deaf and mute man;
violation of Article 2 (substantive and procedural heads);

Oyal v. Turkey, no. 4864/05, 23 March 2010: applicant
infected with HIV by blood transfusions at birth; violation
of Article 2;

, no. 32146/05, 16 February
. L | | [ ,
hamp'e{'ed bly fnadlequate llules on forensic medical
repoits; violation of Article 2 (procedural head);

G.N. and Others v. Hlaly, no. 43134/05, 1 December
2009: persons infected with HIV following blood
transfusions; violation of Article 2 (procedural head);

[GC], no. 71463/01, 9 Aprl 2009:
conduct of proceedings conceming a death allegedly
occurred as a result of medical negligence; violation of
Article 2;

Colak and Tsakiridis v. Gemmany, nos. 77144/01 and
35493/05, 5 March 2009: refusal to award compensation
to an applicant who complained that her doctor had not

informed her that her companion suffered from AIDS; no
violation of Article 2;
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Budayeva and Others v. Russia, nos. 15339/02 and 4
others, ECHR 2008 (extracts): no emergency relief
policies or subsequent investigation with regard to a
natural disaster; violation of Article 2;

Nitecki v. Poland (dec.), no. 65653/01, 21 March 2002:
" i refusal to refund the full price of a life-saving
drug; no breach of Article 2.

2. Prohibition of torture or inhuman or degrading treatment
(Article 3 of the Convention)

V.K v. Russia, no. 9139/08, 4 April 2017: ill-treatment of
a four-year-old boy by his teachers in his public
kindergarten; violation of Article 3 (substantive and
procedural heads);

Khlaifia and Others v. laly [GC], no. 16483/12, ECHR
2016 (extracts): conditions of detention of the applicants
during a short stay in Lampedusa in a humanitarian
emergency context; no violation of Article 3;

Kondrulin v. Russia, no. 12987/15, 20 September 2016:
failure to comply with a request for an independent
medical examination of the applicant, a prisoner who had
then died of cancer; violation of Article 3 taken in
conjunction with Article 34;

W.D. v. Belgium, no. 73548/13, 6 September 2016:
structural deficiency in the Belgian detention system;
violation of Article 3;

A.B. and Others v. France, no. 11593/12, 12 July 2016:
detention of a four-year-old migrant child for 18 days;
violation of Article 3;

Topekhin v. Russia, no. 78774/13, 10 May 2016:
conditions of detention and transfer of a paraplegic
remand prisoner; violation of Article 3;

Mumray v. the Nethedands [GC], no. 10511/10, ECHR
2016: life sentence effectively without remission and no
provision of tre 7 Y Ii oo TIE
violation of Article 3;
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M.G.C. v. Romania, no. 61495/11, 15 March 2016: lack of
effective protection of children against rape and sexual
abuse in Romanian law and practice; violation of Article
3;

Senchishak v. Finland, no. 5049/12, 18 November 2014:
refusal to grant the applicant, aged 72, a residence pemit
for medical reasons; no violation of Article 3;

. , no. 12927/13, 6
November 2014: sugical castration of the applicant
following informed consent; no violation of Article 3
(under its substantive or procedural heads);

Asalya v. Turkey, no. 43875/09, 15 April 2014: detention
of paraplegic migrant in a wheelchair; violation of Article
3;

[GC], no. 35810/09, ECHR 2014
(extracts) sexual abuse in a primary school; substantive

violation of Article 3 and no procedural violation of
Article 3;

Fedosejevs v. Latvia (dec.), no. 37546/06, 19 November
2013: lack of antire troviral therapy for prisoner whose HIV
infection had not reached the threshold for such
treatment under WHO guidelines; no breach of Article 3;

Zarzycki v. Poland, no. 15351/03, 12 March 2013:
detention of person with both forearms amputated who
was provided with basic mechanical prostheses free of
charge; no violation of Article 3;

Giilay €etin v. Turkey, no. 44084/10, 5 March 2013:
inadequacy of procedure for protecting health of remand
prisoner suffering from serous illness: violation of
Article 3;

Mahmundi and Others v. Greece, no. 14902/10, 31 July
2012: detention of migrant eight-month pregnant woman
with four minor children; violation of Article 3;
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, no. 41526/10, ECHR 2012: serious
harassment directed at a person with physical and mental
disabilities ; violation of Article 3;

, no. 53519/07, 15 May 2012: no effective
mvestlgatlons into allegations of rape of a minor; violation
of Article 3;

, no. 49669/07, 24 January 2012: no
eﬂ’ectlve investigations into allegations of child rape;
violation of Article 3;

v , nos. 39472/07 and 39474/07, 19
January 2012 detention of migrant family with children
aged five months and three years; violation of Article 3;

[GC], no. 36760/06, ECHR 2012: living
conditions (insufficient, poor quality food, inadequate
heating, insufficient hygienic conditions) in social care

homes for persons with mental disorders; violation of
Article 3;

, no. 18968/07, ECHR 2011 (extracts):
sten]]satlon of Roma women without informed consent;
violation of Article 3 (substantive head) and violation of
Article 8;

.Y , no. 32010/07, 3 November 2011:
medical supervision of prisoner with mental disorder; no
violation of Article 3;

, no. 38427/05, 25 January 2011:
exposure to passive smoking in detention; violation of
Article 3;

v , no. 36435/07, 21 December
2010: failure to take sufficient account of the need for
specialised care of an applicant suffering from conditions
| . ror:

| l | .
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VlOlat{OIl of Article j; ! !
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Florea v. Romania, no. 37186/03, 14 September 2010:
exposure to passive smoking in detention; violation of
Article 3;

E.S. and Others v. Slovakia, no. 8227/04, 15 September
o | [ N B X

conviéted’of dom’estic Viole‘nceI a‘ﬁd”s’exual abuse of a
minor to leave the family home; violation of Articles 3 and
8;

Paladi v. Moldova [GC], no. 39806/05, 10 March 2009:
insufficient medical treatment in detention; violation of
Article 3;

v. Poland, no. 28300/06, 20 January
2009: inappropriate conditions of detention for person
with mental disorder; violation of Article 3;

Dybeku v. Albania, no. 41153/06, 18 December 2007:
inappropriate conditions of detention and inadequate
medical treatment in detention; violation of Article 3;

Yakovenko v. Ukraine, no. 15825/06, 25 October 2007:
medical treatment in detention; violation of Article 3;

Tre pashkin v. Russia, no. 36898/03, 19 July 2007: right to
conditions of detention respecting human dignity;
violation of Article 3;

Larioshina v. Russia (dec.), no. 56869/00, 23 April 2002:
allegedly insufficient old-age pension and additional
social benefits ; no breach of Article 3.

3. Right to a fair trial (Article 6 of the Convention)

Gerasimov and Others v. Russia, nos. 29920/05 and 10
others, 1 July 2014: non-enforcement or delayed
enforcement of judgments ordering the allocation of
housing or obligations in kind; violation of Articles 6, 13
and Article 1 of Protocol No. 1;
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Dhahbi v. Italy. . I I v o ] /)
to give reasons for nefusmg a request for a plellmmary
ruling from the CJEU in a case conceming the refusal to
grant social benefits to foreigners; violation of Article 6;

Garcia Mateos v. Spain, no. 38285/09, 19 February 2013:
failure to execute final judgment in the employment field
providing the applicant with compensation (where the
Spanish Constitutional Court had already declared that
Voo | l. S o S

working time so that slhe could 'look after l‘u!,rlchilld
amounted to discrimination on grounds of sex); violation
of Article 6;

Wallishauser v. Austra, no. 156/04, 17 July 2012:
proceedings brought by embassy employees with a view
to obtaining compensation for dismissal; violation of
Article 6 (right of access to court);

KM.C. v. Hungary, no. 19554/11, 10 July 2012: dismissal
of a civil servant without giving any reasons; violation of
Article 6;

Sabeh El Leil v. France [GC], no. 34869/05, 29 June
2011: proceedings brought by embassy employees with a
view to obtaining compensation for dismissal; violation of
Atrticle 6 (right of access to court);

Apanasewicz v. Poland, no. 6854/07, 3 May 2011: failure
to execute final judgment ordering the closure of a
production plant; violation of Article 6;

v v. Romania (dec.), no. 32596/04, 14 September

2010: alleged lack of access to court for a person with a
physical dis ability; no breach of Article 6;
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Cudak v. Lithuania [GC], no. 15869/02, ECHR 2010:
proceedings brought by embassy employees with a view
to obtaining compensation for dismissal; violation of
Atrticle 6 (right of access to court);

Levishchev v. Russia, no. 34672/03, 29 January 2009:
duration of four years to allocate housing after a final
judgment; violation of Article 6 and Article 1 of Protocol
No. 1;

Vilho Eskelinen and Others v. Finland [GC], no.
63235/00, ECHR 2007-IL: criterda for the applicability of
Atrticle 6 to cases involving civil servants.

4. Right to respect for private and family life (Article 8 of the
Convention)

Otgon v. the Republic of Moldova, no. 22743/07, 25
October 2016: amount of compensation awarded for
hamm caused to health (dysentery from infected tap
water); violation of Article 8;

Vukota- . , no. 61838/10, 18 October
2016: 1 i | \ Ii o I.l i i
following his placement under secret survellhance by an
insurer; violation of Article 8;

LA.A. and Others v. United Kingdom (dec.), no.
25960/13, 31 March 2016: refusal of five Sqmali
iI' |ii 'i‘{”'i‘ ?:

breach of Article 8;

Dolopoulos v. Greece (dec.), no. 36656/14, 17 November
2015: allegedly insufficient protection of the physical and
mental well-being of a bank branch manager at work; no
violation of Article 8;

Mugenzi v. France, no. 52701/09; Tanda-Muzinga v.
France, no. 2260/10; and Senigo Longue and Others v.
France, no. 19113/09, all of 10 July 2014: refusal of
family reunion; violation of Article 8;
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McDonald v. the United Kingdom, no. 4241/12, 20 May
2014: reduction by a local authority of the amount
allocated for the weekly care of the eldedy applicant with
severely limited mobility; violation of Article 8 only during
the period in which the interference with her rights had
not been in accordance with domestic law;

Durisotto v. Italy (dec.), no. 62804/13, 6 May 2014:
'rl 'Vv.! Ii'lr" "v
an experimental treatment for her degenerative cerebral
illness; no breach of Article 8;

Radu v. the Republic of Moldova, no. 50073/07, 15 April
v iI' \il / 7 i Ii L |
[ : vl ) o
Viohhon of Article 8; !
. Turkey, no. 34288/04, 21 January 2014: non-
renewal of a teacher's employment contract related to a
safety investigation; violation of Article 8;

Vilnes and Others v. Norway, nos. 52806/09 and
22703/10, 5 December 2013: failure to ensure that divers
employed by North Sea oil companies had access to
essential information regarding the risks associated with
the use of rapid decompression tables; violation of Article
8 in this respect;

Berisha v. Switzedand, no. 948/12, 30 July 2013: refusal
of family reunion; no violation of Article 8;

R.M.S. v. Spain, no. 28775/12, 18 June 2013: placement
of a child aged 3 years in public care on account of her

r\ 1. I I I T [ I
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Oleksandr Volkov v. Ukraine, no. 21722/11, ECHR 2013:
dismissal of a Supreme Court judge; violation of Article 8;
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D.M.T. and D.KL v. Bulgaria, no. 29476/06, 24 July
2012: suspension of a civil servant for more than six
years with a ban on gainful employment; violation of
Article 8;

Hristozov and Others v. Bulgaria, nos. 47039/11 and
358/12, ECHR 2012 (extracts): anti-cancer drug not
authorised in other countries ; no violation of Article 8;

Di Samo and Others v. Italy, no. 30765/08, 10 January
2012: prolonged inability of the public authorities to
ensure the proper functioning of the waste collection,
treatment and disposal service; violation of Article 8;

Osman v. Denmaik, no. 38058/09, 14 June 2011: refusal
to renew the residence pemmit of the applicant follo wing
the passing of a law that limited the right to family re union
to children under 15; violation of Article 8;

Deés v. Hungary, no. 2345/06, 9 November 2010:
nuisance caused to a resident by heavy road traffic in his
street situated near a motorway toll; violation of Article 8;

Kopke v. Germany (dec.), no. 420/07, 5 October 2010:
dismissal without notice of a supemmarket cashier

suspected of theft following covert video surveillance; no
breach of Article 8;

Greenpeace e.V. and Others v. Germmany (dec.), no.
18215/06, 12 May 2009: '! TR | [
specific measures relating to environmental issues
(particle emissions of diesel vehicles); no breach of
Article 8;

Saviny v. Ukraine, no. 39948/06, 18 December 2008:
children placed in public care on account of the inability of
their parents, both blind, to provide them with adequate
care and upbringing; violation of Article 8;
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= Lemke v. Turkey, no. 17381/02, 5 June 2007: continuing
operation of goldmines despite the withdrawal of pe mmits;
violation of Article 8;

= Wallova and Walla v. the Czech Republic, no. 23848/04,
26 October 2006: placement of five children in care
because of their inadequate and unstable housing;
violation of Article 8;

= v. Poland (dec.), no. 56550/00, 11 April 2006: Lack
of public assistance to a handicapped person rendering it
impossible for him to cast a vote in local elections; no
breach of Article 8;

. , nos. 55480/00 and
59330/00, ECHR 2004 VIII. employment restrictions on
former employees of the KGB; violation of Article 8 in
conjunction with Article 14.

5. Freedom of thought, conscience and religion (Article 9 of
the Convention)

= Aktas v. France (dec.), no. 43563/08; Bayrak v. France
(dec.), no. 14308/08; Gamaleddyn v. France (dec.), no.
18527/08; Ghazal v. France (dec.), no. 29134/08; Jasvir
Singh v. France (dec.), no. 25463/08; and Ranjit Singh v.
France (dec.), no.27561/08, all of 30 June 2009:
expulsion of pupils from school for refusing to remove
conspicuous symbols of religious affiliation during
lessons: no breach of Article 9 taken alone or in
conjunction with Article 14;

= Dogru v. France, no. 27058/05, 4 December 2008, and
Kervanci v. France, no. 31645/04, 4 December 2008:
refusal by the applicants to take off their headscarves
during physical education classes; no violation of Article
9;
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Blumberg v. Gemrmany (dec.), no. 14618/03, 18 March
2008: dismissal of a doctor for refusing to perform a
'1i| ro i ,rvI“I rv

breach of Article 9;
Ivanova v. Bulgara, no. 52435/99, 12 Apnl 2007:
employment terminated on account of religious beliefs

(membership of a Christian Evangelical Group); violation
of Atrticle 9.

6. Freedom of expression (Article 10 of the Convention)

v. Serbia, nos. 4678/07 and 50591/12, 11 February
2014: award of damages for defamation against the
applicant leading to a precarous financial situation:
violation of Article 10;

Szima v. Hungary, no. 29723/11, 9 October 2012:
imposition of a fine on a police trade union leader
following critical statements ; no violation of Article 10;

Vejdeland and Others v. Sweden, no. 1813/07, 9
N . . . . o |
distril;uted homophobicI leaflets in aln Iupper secondzllry

school; no violation of Article 10;

Vellutini and Michel v. France, no. 32820/09, 6 October
2011: conviction for public defamation of a mayor
following remarks made by the applicants in their capacity
as trade union officials ; violation of Article 10;

Lombardi Vallauri v. HKaly, no. 39128/05, 20 October
2009: refusal to allow the applicant to apply for a teaching
post at a denominational university on account of his
allegedly heterodox views; violation of Articles 10 and 6
§ 1;
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Peev v. Bulgana, no. 64209/01, 26 July 2007: unlawful
dismissal of a civil servant following a search of his office
in apparent retaliation for a letter he had published in the
press criticising the chief prosecutor; violation of Articles
10, 8 and 13;

Kem v. Gemmany (dec.), no. 26870/04, 29 May 2007:
dismissal of a municipal employee for issuing a press
release that appeared to vindicate the attacks on the
Wordd Trade Centre and the Pentagon; no breach of
Article 10.

7. Protection of property (Article 1 of Protocol No. 1 to the
Convention)

Mauriello v. Italy (dec.), no. 14862/07, 13 September
2016: non-reimbursement of the retirement contributions
made by a civil servant because she had not paid in
enough to qualify for a pension; no breach of Article 1 of
Protocol No. 1;

Markovics and Others v. Hungary (dec.), nos. 77575/11,
19828/13 and 19829/13, 24 June 2014: restructuring of
Vo (. r . . . ! 4
tax) allld‘neplalcement by an equivale'nt but faxable
allowance; no breach of Article 1 of Protocol No. 1;

Berger-Krall and Others v. Slovenia, no. 14717/04),
12 June 2014: higher rents and less security of tenure for

Vol . I v .
agreements ‘undel" the former slocialist regime‘e follo wing
the housing reform; no violation of Article 1 of Protocol
No. 1 or of Article 8;

Paulet v. the United Kingdom, no. 6219/08, 13 May 2014:
. . \ | . n . |
COHV'iCﬁOIll; violation of Articfe 1 of Protocol No. 1; ! !
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Stefanetti and Others v. Italy, nos. 21838/10 and 7
others, 15 April 2014: loss of two- L | I. .
retirement pensions following a change in the law
whereby pensions were no longer calculated on the basis
of eamings but on the basis of contributions; violation of
Article 1 of Protocol No. 1;

N.KM. v. Hungary, no. 66529/11, 14 May 2013: higher
I . [ | [ , I

as the msul%: of a nle\lv law IaisingI the level of tax on
severance pay in the public sector; violation of Article 1 of
Protocol No.1;

E.B. (No. 2) v. Hungary (dec.), no. 34929/11, 15 January
2013: new legislation in Hungary on private pension
funds entitling the applicant to future pension payments
through the contributions she had made during the entire
period of her employment; no violation of Article 1 of
Protocol No. 1;

Tomi and Others v. Italy (dec.), no. 11838/07, 24 January
2012: ;o | Ii

changes in their pension scheme; no breacfl of Artlcle 1
of Protocol No. 1;

and Others v. Montenegro and Serbia, nos.
27458/06 and 3 others, 13 December 2011: suspension
of pension payments following change in legislation
regarding the right to do part-time woik: violation of
Article 1 of Protocol No. 1 as regards Montenegro;

Valkov and Others v. Bulgara, nos. 2033/04 and 8
others, 25 October 2011: cap on the pensions paid under
one of three pensions systems; no violation of Article 1 of
Protocol No. 1;
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Almeida Femeira and Melo Femreira v. Portugal,
no. 41696/07, 21 December 2010: statutory bar to
terminating a long-term lease based on a commitment to
protect a section of society deemed by the State to
require special protection; no violation of Article 1 of
Protocol No. 1;

Société Cofinfo v. France (dec.), no. 23516/08, 12

o . | I I | !
decision ordering ti1e exlfallcuation' of a block of'ﬂats on tl;e
ground that its unlawful occupants were in a situation of
insecurity and vulnerability; no breach of Article 1 of
Protocol No. 1 or of Article 6;

Wieczorek v. Poland, no. 18176/05, 8 December 2009:
A I | [ A . |
gmun‘ld that she was nollonger Iunﬁt'il(l) work; no violation

of Article 1 of Protocol No.1;

Moskal v. Poland, no. 10373/05, 15 September 2009:
revocation of an eary retirement pension which had been
granted by mistake several months previously and
LT ¢ Arti f’ ' ! / [ v
violation of Article 1 of Protocol No. 1;

ILuczak v. Poland, no. 77782/01, 27 November 2007:

I . | . [ 4 N I, | 4
because of his' nlationality must nolt leave 'hljm bereft of
any social security cover, thereby posing a threat to his
livelihood; violation of Article 1 of Protocol No. 1 taken in
conjunction with Article 14;

Chekushkin v. Russia, no. 30714/03; Danilchenko v.
Russia, no. 30686/03; Gavrlenko v. Russia, no.
30674/03; Gorbachev v. Russia, no. 3354/02; Godova v.
Russia, no. 29898/03; Grebenchenko v. Russia, no.
30777/03; Knyazhichenko v. Russia, no. 30685/03; Septa
v. Russia, no. 30731/03; and Vasilyev v. Russia,
no. 30671/03, all of 15 February 2007: quashing of
. | I.

specnal monthi dis ability aﬁowancels followmg thelr
participation in emergency operations at the Chemobyl
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nuclear plant was unlawful; violation of Article 1 of
Protocol No. 1 and Atrticle 6;

Evaldsson and Others v. Sweden, no. 75252/01, 13

February 2007: deductions to wages of non-unionised
1l I Sl r .. L.

violation ofAllticle 1 off’nl)tocolNo. 1; b i

Stec and Others v. the United Kingdom (dec.) [GC], nos.
65731/01 and 65900/01, ECHR 2005-X: Atticle 1 of
v [ i » Ii a I .-
I, [ .
ir ‘ i

8. Prohibition of discrimination (Article 14 of the
Convention and Article 1 of Protocol No. 12 to the
Convention)

Guberina v. Croatia, no. 23682/13, ECHR 2016: failure to
take account of the needs of a child with disabilities when
N A | | I AV I I I,
dle pullclllase of Isuitably adapteldlplnlopelty: violation of

Atrticle 14 in conjunction with Article 1 of Protocol No. 1;

Biao v. Denmark [GC], no. 38590/10, ECHR 2016:
conditions relating to family reunion more favourable for
persons who had held Danish citizenship for at least
28 years; violation of Article 14 taken in conjunction with
Article 8;

Di Trizio v. Switzedand, no. 7186/09, 2 February 2016:
method of calculation of invalidity benefits which in
practice was discriminatory against women; violation of
Article 14 taken in conjunction with Article 8;

Martzaklis and Others v. Greece, no. 20378/13, 9 July
2015: isolation or segregation of HIV-positive prisoners;
violation of Article 14 taken in conjunction with Article 3;

Sidabras and Others v. Lithuania, nos. 50421/08 and
56213/08, 23 June 2015: failure to repeal legislation
banning former KGB agents from working in certain
spheres of the private sector; violation of Article 14 in
conjunction with Article 8 in respect of one of the three
applicants;
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S.S. and Others v. the United Kingdom (dec.), nos.
40356/10 and 54466/10, 21 Aprl 2015: alleged
discrimination in entitlement to social security benefits of
prisoners in psychiatric care compared to other persons
detained for psychiatric treatment; no breach of Article 14
read in conjunction with Article 1 of Protocol No. 1;

Naidin v. Romania, no. 38162/07, 21 October 2014: bar
on former collaborators of the political police from public-
service employment; no violation of Article 14 taken in
conjunction with Article 8;

Pichkur v. Ukraine, no. 10441/06, 7 November 2013:
termination of payment of a retirrment pension on the
ground that the beneficiary was pemmanently resident
abroad; violation of Article 14 in conjunction with Article 1
of Protocol No. 1;

Efe v. Austra, no. 9134/06, 8 January 2013: refusal to
grant the applicant (who held both Austrian and Turkish
nationality) a family allowance once a social security
agreement between Austria and Turkey had been
terminated on the grounds that his children were not
resident in Austria; no violation of Article 14 and Article 1
of Protocol No. 1;

Sampani and Others v. Greece, no. 59608/09, 11
December2012: education for Roma children; violation of
Article 14 taken in conjunction with Article 2 of Protocol
No. 1;

Bah v. the United Kingdom, no. 56328/07, ECHR 2011:
refusal to take account of the presence of a minor, who
had been given pemmission to join the applicant on
condition that he did not have recourse to public funds, in
determining whether the applicant was in priority need of
social housing; no violation of Article 14 taken in
conjunction with Article 8;
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Andde v. the Czech Republic, no. 6268/08, 17 February
2011: difference in the pensionable age for women and
men caring for children; no violation of Article 14 in
conjunction with Article 1 of Protocol No. 1;

J.M. v. the United Kingdom, no. 37060/06, 28 September
2010: possibility for a non-resident parent who had
formed a new relationship to obtain a reduction in the
amount of child maintenance not available for parent
living with a person of the same sex; violation of Article
14 in conjunction with Article 1 of Protocol No. 1;

Grzelak v. Poland, no. 7710/02, 15 June 2010: lack of
ethics classes for a pupill who chose not to attend
religious-education classes; violation of Article 14 taken in
conjunction with Article 9;

Kozak v. Poland, no. 13102/02, 2 March 2010: refusal to
recognise the right of a partner in a same-sex couple to

[ 1 | My L [
death; violation of Article 14 taken in conjunction with
Article 8;

Muiioz Diaz v. Spain, no. 49151/07, ECHR 2009: refusal
to recognise the validity of the Ii . roorig
Vo [ . | | Vo
hus‘band; violation OVf Alticle 14 inlconjunction‘ with Article
1 of Protocol No. 1;
Glor v. Switzedand, no. 13444/04, ECHR 2009:
distinction made by the authorities between persons unfit
for military service who were not required to pay the
military-service exemption tax and those also declared
unfit but obliged to pay it (in the case in question the
applicant suffered from diabetes); violation of Article 14
taken in conjunction with Article 8.
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How can the protection of social rights in Europe be
improved?

On the request of the Committee of Ministers of the
Council of Europe, the Steering Committee for Human
Rights (CDDH) addressed this question in two steps. It
first drew up an analysis of the legal framework of the
Council of Europe for the protection of social rights in
Europe (Volume I). On the basis of that analysis, it then
identified good practices and made proposals with a
view to improving the implementation of social rights
in Europe (Volume II).

In the present Volume |, the CDDH describes the legal
framework of the Council of Europe for the protection
of social rights, both by the (revised) European Social
Charter and by the European Convention on Human
Rights. It then gives an overview over the Council of
Europe’s further action for social rights taken by the
Secretary General, the Committee of Ministers, the
Parliamentary Assembly, the Congress of Local and
Regional Authorities, the Commissioner for Human
Rights and the Conference of INGOs. Short consider-
ation is also given to actions outside the Council of
Europe, taken by the European Union, other interna-
tional instruments and organisations or international
workers and employers’ organisations concerning the
social rights protected within the Council.
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The Council of Europe is the continent’s leading human

rights organisation. It comprises 47 member states,

including all members of the European Union. All Council
WWW.Coe.i nt of Europe member states have signed up to the European

Convention on Human Rights, a treaty designed to

protect human rights, democracy and the rule of law.

The European Court of Human Rights oversees the

implementation of the Convention in the member states.
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