IMPROVING THE PROTECTION OF
SOCIAL RIGHTS IN EUROPE

[ 4

VOLUME I

Report identifying good practices
and making proposals with a view to
improving the implementation

of social rights in Europe

CONSEIL DE L'EUROPE



IMPROVING THE
PROTECTION OF SOCIAL
RIGHTS IN EUROPE

VOLUME 1I

REPORT IDENTIFYING

GOOD PRACTICES AND MAKING
PROPOSALS WITH A VIEW TO
IMPROVING THE IMPLEMENTATION
OF SOCIAL RIGHTS IN EUROPE

adopted by the CDDH at its 91°'meeting (18 21 June 2019)

Council of Europe



French edition:
Améliorer la protection des
droits sociaux en Europe
VOLUME II - Rapport ide ntifiant des bonnes
pratiques et formulant des propositions visant
rl.or 1 r I I

. | 4 | [

sociaux en Europe

All requests conceming the reproduction
or translation of all or part of this
document should be addressed to the
Directorate of Communication (F-67075
Strasbourg Cedex).

All other corres pondence conceming this
document should be addressed to the
Directorate General of Human Rights and
Rule of Law.

Layout: SPDP, Council of Europe
© Council of Europe, September 2019
Printed at the Council of Europe




[ ‘ (R ‘ r |l r' ’ roo A
[r.V ) | I
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that social justice 1Js alll indicator of a healthy democracy V\}hene
social rights are disregarded, the link between people and
elected representatives erodes. That is why the increased

ine quality we face today is a major challenge for Europe.

The publication of the present Steering Committee for Human
Rights (CDDH) report on social rights is therefore particulady
opportune.

The CDDH has drawn up a sound analysis of the Council of
Europe legal frame work for the protection of social rights. It has
also identified good practices and proposals with a view to
improving the implementation of social rights in Europe. This
includes ideas to facilitate the relationship between the treaty
system of the European Social Charter with other European or
global instruments for the protection of social rights.

| rr I . 1 nch
Pmsndency, govemments have already started thelr reflection on
possible measures to improve the protection of social rights in
Europe and for the better functioning of the treaty system of the
Charter. I welcome this.
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The protection and promotion of social rights constitute a
continuing challenge for our societies, and I hope that the
Council of Europe and each of its member states will continue to
co-operate more closely in this area so that the improvements
proposed in this report become a reality.

Thorbjgm Jagland
Secretary General of the Council of Europe
Strasbourg, 5 September 2019
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EXECUTIVE SUMMARY

1. ! I Report identifying good practices and
making pmposals with a view to improving the imple mentation of
[, S .is the second of two reports which have

bee{l drawn {1p in accordance with the terms of reference given
by the Committee of Ministers to the Steering Committee for
Human Rights (CDDH) in the field of social rights. It has been
elaborated on the basis of a previous first report adopted by the
CDDH in June 2018, the . | i LA I IR AR A

r |l / A ' i il'i‘ i /

2. In the light notably of the conclusions which were drawn
in the said Analysis, the present Report, following an
Introduction, addresses the main topics which were considered
as being relevant for an improved implementation of social
rights in Europe and makes proposals. These comprise the
v . re.y ! | A L ¢
(Chapter I); the monltonng pmcedunes under the tleaty system of
the European Social Charter (Chapter II); the effective national
implementation of social rights (Chapter IIl); the awareness and
visibility of the Charter system (Chapter IV); and the relationship
of Council of Europe instruments with other instruments for the
protection of social rights (Chapter V). Finally, concluding
remarks and proposals for further action are made. Good
practices for improving the implementation of social rights have
been identified both as regards the effective national
implementation of social rights and as regards the awareness
and visibility of the Charter system and are set out separately in
Chapters Il and IV.



Introduction

3. The Report first sets out the terms of reference which the
CDDH received in the field of social rights and the methodology
followed it focuses on ways to strengthen the cument treaty
system of the European Social Charter and to make it more
efficient. It then reviews the background to the protection of
social rights within the Council of Europe by the treaty system of
the Charter and to the need for proposals for improving the
imple mentation of social rights in Europe. It is noted that des pite
the importance of that treaty system in order to promote inclusion
and social cohesion and thus strengthen democratic security,
few Member States have recently taken further commitments
under that system in order to reinforce it. It further recalls the
main results of the Analysis (first report) on the basis of which
the present Report was prepared and then determines the main
challenges examined in the five chapters of the Report.

L v ! I i I [ Vo I
ins truments

4. The scope of application of the social rights protected by
the treaty system of the Charter diverges in the 47 Member
States of the Council of Europe. In recent years, few Member
States have taken further commitments under that system by
ratifying the 1996 Revised Charter, by which cumently 34
Member States are bound, or by accepting further substantive
provisions thereof. The substantive outreach of the provisions of
the (revised) Charter themselves is restricted by the (revised)

| I A A P 4 I [ A .
several Staltels té)ok issue with the interpnletatlion Af theI personal
scope of application by the ECSR. The 1995 Additional Protocol
Providing for a System of Collective Complaints has only been
ratified by fifteen Member States.



5. Member States gave two main reasons for not having
taken further commitments under the treaty system of the
Charter. There are, first, objections of principle against
accepting, at least at the present stage, further commitments in
the field of intemational social rights. Such objections may result
from the Member States not being ready to amend their domestic
law or their social policy choices or from the financial implications
of a higher level of protection of social rights. Second, there are
reasons relating to the functioning of the treaty system of the
Charter. Member States notably argued that the interpretation of
the (revised) Charter was too extensive or that improvements
should be made to the collective complaints procedure (as
regards the admissibility of collective complaints, the conduct of
the procedure before the ECSR, the establishment of the facts
and the interpretation of the (revised) Charter by the latter as well
as the follow-up after a finding of non-conformity with the
(revised) Charter).

6. While the CDDH notes that there is cumently no
consensus among all the Member States concemed to take
further commitments under the rele vant ins truments, it considers
that advantage should be drawn from the possibility offered by
the treaty system of the Charter which pemmits Member States to
advance at different speed. Member States are encouraged to
consider taking as many further commitments under the treaty
system of the Charter as possible in the current situation.

7. As for the objections of principle against accepting
further commitments in the field of international social
rights and in particular under the treaty system of the Charter,
the CDDH recalls that it has notably been stressed that
European States should be proud of their traditional and
consolidated high standards in the protection of social rights and
that strengthening the system of the Charter, which reflects the
most complete and up-to-date expression of the European
perception of social rights, strengthens the European model

10



Regarding the personal scope of application of the (revised)
Charter, each State should consider and make its own choice
whether it was ready to extend the personal scope of application
of the Charter at least to nationals from non-Contracting Parties
to the Charter who are lawfully resident and work regulady within
the temitory of the State concemed (that is, not iregular
migrants) by way of a unilateral declaration not necessitating a
treaty amendment. As for the collective complaints proce dure, its
advantage of putting the normative prescriptions of the Charter to
the test of specific situations, which improves the effective
enforcement of the social rights guaranteed by the (revised)
Charter, were stressed.

8. As regards the objections relating specifically to the
functioning of the treaty system of the Charter, the CDDH
notes that the States expressed the need for more legal certainty
as regards both the conduct of the collective complaints
procedure and the interpretation of the provisions of the (revised)
Charter in the decisions taken on collective complaints. The
ECSR, which decides on the admissibility and merits of collective
complaints (see Articles 7 and 8 of the 1995 Additional Protocol)
and adopts its own Rules of procedure, is therefore encouraged
to consider a more adversarnal conduct of the collective
complaints procedure. It is further encouraged to increase the
exchange of arguments with the parties on the admissibility of
complaints, in respect of which a closer scrutiny could be
exercised, and on the interpretation of the provisions of the
Charter and expand the reasoning in its decisions.

9. As regards the procedure for promoting further
commitments by the Member States under the treaty system
of the Charter, the CDDH considers it desirable, in particular,
that the Council of Europe organs and institutions and the
Member States agree on a concrete work programme, or
process, aimed at obtaining such commitme nts.

11



II. The monitoring procedures under the treaty system of
the European Social Charter

10. There are two different monitoring procedures under the
treaty system of the Charter, the State reporting procedure and
the collective complaints procedure.

11. As regards the State reporting procedure, there is
broad agreement between many Member States and the
President of the ECSR that this procedure in its cumrent set-up,
comprising four different types of reports, entails a too heavy
workload for both the Member States and the ECSR and is not
sufficiently effective. It does not pemmit to timely identify the real
and most serious problems conceming the imple mentation of the
(revised) Charterin each State.

12. The CDDH considers that this procedure should be
further simplified and should become more targeted so as to
focus on topics of strategic importance for the implementation
and protection of social rights. Concrete amendments in order to
attain this aim which may be made within the framework of the
current treaty system of the Charter should be elaborated for the
adoption by the Committee of Ministers by the ECSR in close
cooperation with the Department of the European Social Charter
and with the Govermmental Committee notably on the basis of
the specific reform proposals made by the President of the
ECSR. Moreover, the ECSR in cooperation with the De partme nt
of the European Social Charter should be encouraged to
examine further steps to streamline its working methods in order
to render the State reporting procedure more focused and
efficient, while keeping States Parties informed of the major
steps envisaged. The CDDH further considers it necessary to
ensure that the monitoring me chanism of the (revised) Charter in
its new form is allocated the necessary resources in order to
function efficie ntly.

12



13. As regards the collective complaints procedure, the
CDDH notes that the stakeholders in that procedure consider
that its effective functioning in practice could be improved by
different, concrete measures. These cover the conduct of the
procedure before the ECSR, the establishment of the facts, the
examination of the admissibility of collective complaints and the
interpretation of the (revised) Charter by the latter, various
specific aspects of the procedure (such as the duty of
confidentiality) as well as the follow-up after a finding of non-
conformity with the (revised) Charter.

14. In addition to the proposals made by the CDDH above,
aimed at achieving more legal certainty in the collective
complaints procedure and thus promoting further commitme nts
by Member States in this respect, the CDDH notes several
proposals aimed at making the fo]low-' \

decisions in the collective complaints procedure more efficient.
Some Member States further expressed support for
reconsidering the obligation of confidentiality under Article 8 § 2
of the 1995 Additional Protocol, taking into account its purpose.

15. The CDDH considers that a set of concrete proposals to
increase both the legal certainty in, and the efficiency of the
collective complaints procedure should be elaborated, on the
basis of the specific measures suggested by the different
stakeholders which obtained broad or at least some support and
by concentrating on changes which may be made in the context
of the current treaty system. The ECSR could be entrusted with
drawing up such proposals with the assistance of the
Department of the European Social Charter in consultation and
dialogue with the other stakeholders in the procedure. The
results of the process could be submitted to the Committee of
Ministers which could take them into account in the context of the
concrete work programme, or process (proposed above) to

13



improve the implementation of social rights. Finally, it is essential
for ensuring an efficient functioning of the collective complaints
procedure that the necessary resources are allocated to it.

. The effective national implementation of social rights

16. The effective national implementation of social rights
comprises two different aspects: the implementation of the
conclusions and decisions of the ECSR following a finding of
non-conformity of a situation with the (revised) Charter, and the
application of the (revised) Charter by the national authorities.

17. Voo L I [ I o v
authorities do not ‘elllways fully' in‘lplemen{ the standards set by
the (revised) Charter, as interpreted by the ECSR. As regards
the implementation of concrete conclusions and decisions
of the ECSR in respect of the Member State concemed, reasons
comprise the lack of funds as well as the lack of political
consensus, but on many occasions, the ongoing imple me ntation
process proves to be quite complex owing to the necessity to
involve and coordinate between a number of different actors. As
regards the general application of the (revised) Charter by the
national executive, the legislator and the judiciary, the extent to
which the domestic legal orders are open to the direct application
of intemational law, and in particular the social rights laid down in
the (revised) Charter, and the extent of knowledge and
awareness of the standards set by (revised) Charter appear to
be determinative of its imple me ntation.

18. The CDDH considers that the Member States should be
encouraged to seek inspiration in the good practices

developed in other Member States for the implementation of
‘ SR T T R T
i ' a N ‘

rele vant stakeholders, their translation from Eng‘lish/l{‘mnch into
the national language of the Member State concemed and a

14



good coordination and structured cooperation notably between
the different levels of administration can contribute to a more
efficient imple mentation of the social rights standards laid down
in these conclusions and decisions.

19. The CDDH would further find it helpful if the
implementation of ECSR conclusions and decisions could be
facilitated by providing the Member States concemed with
detailed information on the legislative and other measures
already taken by other Member States in order to bring their
situation in conformity with the (revised) Charter and from which
the Member States seeking to implement conclusions or a
decision could draw inspiration. This could be realised, for
instance, by a direct exchange of good practices between
Member States in a suitable forum and/or by the inclusion, in the

! I | I rr -
i‘ . . also of s’uch informatiorll on nationlal
imple me ntation. Moreover, concrete assistance in the
implementation of particular conclusions or decisions via
technical cooperation activities by the Council of Europe or an
adaptation of the HUDOC-ESC database so as to facilitate the
search for implementation measures taken by different Member
States could be envisaged.

20. As regards the general application of the (revised)
Charter by the national authorities, the CDDH equally finds
that the Member States should be encouraged to seek
inspiration in the good practices developed in other Member
States in this respect. Measures such as the creation of a
coordinator of intemational cooperation and human rights
informing of the decision practice of intemational bodies and the
exchange of experiences between domestic courts regarding the
application of the (revised) Charter during conferences can
indeed encourage the national courts to take the (revised)
Charter more into account in their decision practice.

15



21. Furthermore, a number of different measures developed
in the Member States which may ensure that social impact
assessments for new national legislation and policies are
conducted in full knowledge of the intemational standards of
social rights set by the (revised) Charter (such as Drafting
Directives and Guiding Principles on economic and social rights
helping to ensure that the draft law is compatible with
intemational standards; institutionalised consultations between
the Govermment and the social partners; and involvement of
experts from intemational organisations to assess the
compatibility of draft legislation with intemational standards of
social rights) merit conside ration.

22. Moreover, more frequent exchanges of good practices
between the Member States on specific topics related to the
implementation of the (revised) Charter, for instance thematic
debates on the implementation of specific provisions of the
(revised) Charter, are desirable.

23. Finally, a better national imple mentation can notably be
promoted via a better knowledge by the relevant stakeholders of
the standards of the (revised) Charter as interpreted by the
ECSR (examined in more detail in Chapter IV.). To this end,
Member States could envisage translating into their national
languages not only the conclusions and decisions regarding
themselves, but also decisions of the ECSR adopted against
other Member States of relevance to the State in question. The
ECSR Digest on the interpretation of the different Articles of the
(revised) Charter, mentioned above, could equally facilitate and
further the national imple me ntation of the (revised) Charter.

16



IV. The awareness and visibility of the Charter system

24. The promotion of knowledge on the treaty system of the
Charter by easily accessible information on the standards set by
it is an important factor for improving the implementation of the
Charter by the States Parties.

25. There appears to be a broad consensus among the
Council of Europe Member States that the awareness-raising
and visibility activites conceming the treaty system of the
Charter should be developed. Existing and new activities in this
field should be enriched by exchanges of good practices.

26. The lack of sufficient easily accessible information on
the standards set by the (revised) Charter could be addressed
by different measures. T I i ! | vy I .
respective national languages of ECSR conclusions and
decisions, or summaries thereof, as well as of the ECSR Digest
should be prepared by the Member States. These could be
included in the HUDOC-ESC database. It could further be
explored whether the said Digest could interoperate with national
judicial databases. Easily accessible information could further be
dis tributed more actively in press woik or online campaigns.

27. Moreover, the ECSR and the Department of the
European Social Charter could be encouraged to regulady
update the ECSR Digest.

28. As for training activities, the CDDH encourages the
States and the ECSR and the Department of the European
Social Charter to pursue these activities, notably training
specifically designed for the authorities and institutions called
upon to implement specific provisions of the (revised) Charter.
Moreover, the possibility to develop further courses on social
rights in the context of the above mentioned European
Programme for Human Rights Education for Legal Professionals
(HELP) programme should be examined. Training activities and

17



events on the Charter should also be offered to the judges and
the Registry staff of the European Court of Human Rights in
order to increase the synergies between the two systems.

29. Finally, the different organs and institutions of the Council
of Europe should pursue their activities aimed at increasing the
awareness and visibility of the treaty system of the Charter.

V. The relationship of Council of Europe instruments with
other instruments for the protection of social rights

30. In accordance with its terms of reference, the CDDH
further makes some proposals aimed at facilitating the
relationship between the treaty system of the Charter and other
instruments for the protection of social rights in order to foster an
improved imple me ntation of social rights.

31. There have been some instances of conflicts of
interpretation of social rights under the different intemational
instruments. In a number of cases, the requirements under the
(revised) Charter as interpreted by the ECSR in the field of social
rights were more demanding than the requirements under EU
law and/or the rele vant ILO Conventions.

32. The risk of diverging interpretations can notably be
reduced and legal certainty and coherence between European
standard-setting systems protecting fundamental social rights
enhanced by measures hammonising the interpretation of the
standards in the different legal orders. This requires that the
supervisory bodies concemed take into account the standards
developed under other legal instruments and/or in other legal
systems, thereby improving the synergies between them.

33. As regards the relationship between the (revised) Charter

and the EU legal order, in particular, it would be desirable that

the ECSR, in its decision practice, continues considering the

relevant standards developed in the EU legal order, but equally
18



that the EU authorities, including the courts, take into
consideration the standards of the (revised) Charter in its
legislative and executive acts and its court decisions. The CDDH
notes that the EU Pillar of Social Rights, whose principles shall
ensure that social objectives counter-balance economic
objectives, could help to increase the synergies between the two
systems. It has been suggested that this could be achieved
notably by systematic references to the (revised) Charter as
interpreted by the ECSR in the commentary to the Pillar which is
being elaborated. Moreover, it was suggested that the impact
assessments which accompany the legislative proposals filed by
the EU Commission should take into account the principles laid
down in the Pillar and at the same time refer to the (revised)
Charter. It has been argued in that context that it would make it
easier for the EU authorities, including the courts, to take into
account the (revised) Charter if the same standards, notably
those set by the (revised) Charter were applicable in all EU
Member States.

34. The CDDH considers that the Council of Europe actors
as well as its Member States should thoroughly consider the
above-mentioned proposals to attain more coherence in the
interpretation of the standards of social rights in the different
legal orders in the context of the above-mentioned work
programme aimed at improving the implementation of social
rights in Europe.

3S. The CDDH further finds that in order to increase the
synergies between the (revised) Charter and the EU and the

. | , v i . | rights, the
dialogue and cooperation between the actors in the different
legal orders should be continued and reinforced.
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Concluding remarks

36. The CDDH notes that for a number of the proposals

made, there appears to be some or even broad support notably
4 | o . [ |

how to improve the pmtectlon of social rights in Eumpe &werge

However, the treaty system of the Charter permits States to take

different levels of commitments and to advance at differing speed

in this respect.

37. \ ; - common work programme, or
process, should be set up by the Council of Europe organs
and institutions and the Member States in the context of which
concrete proposals on the basis of those suggestions aimed at
improving the implementation of the social rights which have
received broad or at least some support should be elaborated for
examination and adoption by the relevant stakeholders. This
process should be conducted in a constructive manner in order
to amive at an improvement of the imple mentation of social rights
in Europe by a strengthened treaty system of the Charter.

20



INTRODUCTION

38. The present Report identifying good practices and
making proposals with a view to improving the
i | I VI ibai © i i is the second of
two reports which have been drawn up in accordance with the
terms of reference given by the Committee of Ministers to the
Steering Committee for Human Rights (CDDH) in the field of
social rights. The following introduction shall fist set out the
terms of reference which the CDDH received in the field of social
rights and the methodology followed. It shall then review the
background to the protection of social rights within the Council of
Europe by the treaty system of the Charter and to the need for
proposals for improving the implementation of social rights in
Europe. It further recalls the main results of the i -
legal framework of the Council of Europe for the protection
of socialri =~ i/ | i .~ on the basis of which
the present second report was prepared and then sets out the
main challenges examined in the Report.

1. Terms of reference and methodology

39. The Committee of Ministers, at its 1300™ meeting of 21

I v | . terms of reference for
the biennium 2018 20‘19 in whlch it charged the CDDH with the
following task in the field of social rights:

the Council of Europe for the protection of social rights in
Europe, identify good practices and make, as
appropriate, proposals with a view to improving the
implementation of social rights and to facilitate in
particular the relationship between the Council of Europe
instruments with other instruments for the [])mtection of

-

1 Document CM(2017)131-addfinal.
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40. It is recalled that the CDDH, at its 89" meeting (19 22
| . Vol I A
Council of Eumpe £ ! '. N N ,
(first report) elaborated by 1ts Dmftmg Gmup on Socnal lilghts
(CDDH-S0().2 \ ! " meeting
(12 September 2018), took note of that Analysns According to
its terms of reference, the CDDH furthermore was to elaborate
\ I . . L .
making pmposals wii‘:h a View to Ii‘mpr{)ving the irl'lplemellltation of
| Il I |
CD]BH-é oC dhairdd by Mrv'n A. SCHORM (Cze ch Re public).*

41. The present Report has been drawn up, in accordance
\ | N : | !

the said Analysis (first report) and in partlcular the conclus10ns
which could be drawn from it. It focuses on ways to strengthen
the current treaty system of the European Social Charter and
to make it more efficient. Additional rele vant sources which have
been taken into account notably in order to identify good
practices in the field of the protection of social rights comprise
| ro I I -SOC questionnaire
related to the good practlces on the implementation of social
rights at national level’ and the short analysis of these replies®.

Furthermore, in order to identify fields in which an improved
implementation of social rights was necessary and possible
means to amive at that end, regard was being had to concrete
decisions of the ECSR in the collective complaints procedure.
Moreover, the interventions of the President of the ECSR before

2 See document CDDH(2018)R89add1.
3 See document CM/Del/Dec(2018)1323/4.5.
4 See for the orentations given by the CDDH to the CDDH-SOC notably
CDDH(2018)R89, § 25.
5 See for the questionnaire document CDDH- SOC(2018)02 for a compilation

| y ! ! Ii | 4 CDDH-
SOC(2017)04rev and for a summary of these rephes (iocument CDDH-
SOC(2018)07Rev.
6 See document CDDH-SOC(2018)06.
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the Committee of Ministers and its Rapporteur Groups and in the
CDDH-SOC were taken into consideration.” The CDDH further
had the benefit of several exchanges of views with the President
of the ECSR and the representatives of the Department of the
ES C who participated in the meetings of the CDDH-SOC.

2. Review of the background

42, As set out already in the . | i L N A A
of the Council of Europe for the pmtectlon of social rights in

) Lo I . t was against the background of a
growmg polltlcal awareness of the need to uphold, promote
and better implement social rights in a global environment
affected by the economic crisis that the Secretary General
I | | ) ‘8 That process is aimed at
strengthenmg the treaty system of the European Social Charter
within the Council of Europe and in its relationship with the law of
the European Union.’ The treaty system of the Charter was seen
as an important component in the European architecture of
fundamental rights whose implementation at national level had
the potential to reduce economic and social tensions.!®

7 Reference is being made to the following presentations of the President of
the ECSR, Professor G. Palmisano: his addresses to the Committee of
Ministels, see the I | and the ECSR

. ! of 21/3/2018 hlS presentatlon to the Rapporteur Gmup on
Socml and Health Questions (GR-SOC), see the
speech of 17/01/2019 at his exchange of views with the &R-SOC and h]S
speeches before the CDDH-SOC, CDDH-SOC(2018)R2, Appendix V and
CDDH-SOC(2018)R3, Appendix V.
8 See document CDDH(2018)R89add1, §§ 229 239 and 291.
9 See on this issue also the General Report on the Turin High-le vel Confere nce
on the European Social Charter on 17 and 18 October 2014 prepared by
Michele Nicoletti, Vice-President of the Pardiamentary Assembly of the Council
of Europe and General Rapporteur of the Conference, p. 2.
10 See the ro 1l | I |
European Pillar of Social Rights of 2 ﬂecember 2016; and tile speech by the
President of the ECSR, Professor G. Palmisano, before the CDDH-SOC,
CDDH-SOC(2018)R2, Appendix V.
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Promoting inclusion and social cohesion was seen as the best
way to combat fundamentalism and radicalisation.!' It serves to

! \ oI i iy ! i ! | N !
their ins titutions at both national and Eumpean level2' ro
43. It was further stressed in that context that inclusive
democracies were not only based on civil and political rights, but
equally on social rights and that these rights were
interdependent.!> It is recalled that, despite the fact that
fundamental rights are protected within the Council of Europe
notably by two separate treaties, the European Convention on
Human Rights (1950) and the (revised) Charter (1961 and 1996),
the principles of indivisibility and interdependence of human
rights have been highlighted regulady within the Council of
Europe and have been expressly referred to, in particular, in the
4% Recital of the Preamble to the Revised Charter.'

44, As the . Ii LI I Y A A A 'I
Europe for the protection of social rights in Eur . , I
showed, s . | I | )i v ‘ o

Council of turope organs and mstltutlons as well as c1v11 society
actors have kept encouraging Member States, in particular, to

take further commitments under the treaty system of the Charter
in order to reinforce that system, albeit until now with limited

success.!’

11 hid.
12 See in this respect, in particular, the o 1l i |
initiative to establish a European Pillar of Social Rights of 2 December 2016;
and the o rl | | v / I Summit for fair
jobs and growth of 17 November2017.
13 See the o ol L R
European Pillar of Social Rights of 2 ﬂecember 2016. ' ' !
14 See in detail already document CDDH(2018)R89add1, §§ 29 33.
15 See document CDDH(2018)R89add1, §§ 229 239, 242 -243, 249, 257, 267
and 291.
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3. Main results of the Analysis of the legal framework of
the Council of Europe for the protection of social
rights in Europe

45. The present Report was to be prepared, according to the
terms of reference given to the CDDH, essentially on the basis of
| | i Vo lr v 11 , Il I I
| I i L 'i‘ i / . { [ . { r

results of that Anaiysis, which allows identifying both the
potential of the existing legal framework for the protection of
social rights and its limits and potential shortcomings,'® can be
summarised as follows.

46. As for the development and potential of the protection
of social rights in Europe, the Analysis came to the conclusion
that the protection of social rights within the legal framewoik of
the Council of Europe had constantly evolved since the entry into
force of the European Convention on Human Rights in 1953 and
of the European Social Charter in 1965 which was subsequently
revised in 1996:!7

16 See also the presentation by G. Palmisano, President of the ECSR, at the
3" meeting of the CDDH-SOC, CDDH-S OC(2018)R3, Appendix V.
17 See document CDDH(2018)R89add1, § 285.
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287. On the other hand, the European Court of
Human Rights has provided for an evolving protection
of the few aspects of social rights directly
guaranteed by the Convention, namely the prohibition
of slavery and forced labour (Article 4), the right to
freedom of assembly and association, including the
right to form and join trade unions (Article 11), and the
right to education (Article 2 of Protocol No. 1).
Moreover, the Court, which has interpreted the rights
-day
" today grants an indirect protection of a
number of particular aspects of different social rights
by its case-law on Convention rights which are not
social rights in the first place.

288. .
conclusions and decisions and the implementation of

entailed a number of amendments in national law and
practice which led to an enhanced social rights
-18

47. As for the limits of the existing legal frame work for the
protection of social rights identified in the Analysis, these
essentially concemed the treaty system of the European
Social Charter. The Convention as interpreted by the Court in its
binding judgments, executed by the 47 Contracting Parties under
the supervision of the Committee of Ministers is essentially
designed to protect civil and political rights and thus covers only
some aspects of social rights."”

48. First, it was noted with regard to the ! I
commitment under the relevant instruments that the impact of
the treaty system of the Charter was curtailed by the fact that the

18 See document CDDH(2018)R89add1.
19 See document CDDH(2018)R89add1, § 290.
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(revised) Charter was not in force in all of the 47 Member States
of the Council of Europe: four Member States have only signed
the Charter or the Revised Charter but have not ratified either of
them, nine Member States are bound only by the original 1961
Charter and 34 Member States are bound by the 1996 Revised
Charter. As regards the supervisory procedures under the
(revised) Charter, only 15 States are currently bound by the 1995
Additional Protocol Providing for a System of Collective
Complaints.?’ Moreover, the impact of the treaty system of the
European Social Charter, which contains a comprehensive
| A I R S I 4
acceptance of its prolvisions, wh'icﬂ allows States to choose to a
certain extent the provisions they are willing to accept as
obligations under inte mational law.>!

49, ! \ ! | I . v i |
of Eumpelz organs and institutio’nsI as well as civ’il society ac’tmsI
have repeatedly invited Member States to ratify, in particular, the
Revised Charter and accept further provisions and the collective
complaints procedure, albeit with limited success.?

50. Furthermore, it was noted in the Analysis that it had been
advanced that the impact of the Charter system for the protection
of social rights was restricted by the limited scope of application
of the Charter in terms of the persons protected by it (see
paragraph 1 of the Appendix to the Charter). It was further noted
that it had not, however, been analysed if and to what e xtent this
restricted the effective protection of social rights in view of the
prote ction under other ins truments .3

20 See document CDDH(2018)R89add1, § 289.
21 Thid.
2y Y P I T A .
Charlter (in ManchI 20'16). Belgium' alnd Ukraine have accepted fllliﬂ{erpmvisilons‘
thereof; see document CDDH(2018)R89addl1, § 291.
23 See document CDDH(2018)R89add1, § 289.
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51. Second, as regards the monitoring procedures under
the treaty system of the European Social Charter, it was
noted in the Analysis that there have been recent changes to the
State reporting procedure notably in 2007 and 2014 aimed at
improving the reporting system. States are now to submit a
report on one of four thematic groups of substantive
undertakings every year. Consequently, each provision of the
(revised) Charter is reported upon every four years. A simplified
procedure applies to the States which have accepted the
collective complaints procedure: they only need to submit a
simplified national report every two years in which they explain
the follow-up action taken in response to decisions of the ECSR
on collective complaints brought against them instead of the
ordinary thematic report. Moreover, all States must submit
additional reports on conclusions of non-conformity for repeated
lack of information one year after adoption of such conclusions
by the ECSR. However, despite these changes, the procedure
remains relatively complex.?* Moreover, as regards the follow-up
\ . ... | [
the supervision cycle':sI are Iusually bn‘)ught to a close b)J a
resolution whereas recommendations addressed to individual
\ rr L nm . :
finding of non-conformiJ;y of a situation with the Charter remained
rare.?

52. As for the functioning of the collective complaints
procedure, the objective of which is to improve the effective
enforcement of the social rights guaranteed by the Charter, it
was observed that the number of complaints lodged per year had
recently increased and that the ECSR had found one or more
violation(s) of the (revised) Charter in the vast majority of its
decisions. Two specific features of the procedure were
particulady noted: The decisions of the ECSR are not made

24 Compare document CDDH(2018)R89addl1, §§ 83-93.
25 Compare document CDDH(2018)R89addl1, § 87.
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public until the Committee of Ministers has adopted a resolution,
or at the latest four months after the E : \
forwarded to the latter (Article 8 § 2 of the 1995 Protocol).
Moreover, as for the follow-up to decisions of the ECSR in the
collective complaints procedure, it was noted that in practice, the
procedure before the Committee of Ministers was usually
terminated by a resolution whereas recommendations addressed
to individual States under Article 9 § 1 of the 1995 Additional
Protocol were rare. Howe ver, follow-up reporting in the collective
complaints procedure, by which the State provides information,
in a simplified report, on the steps it has taken in response to the
decisions taken in respect of that State, could go on indefinitely,
even in spite of the closure of the case by the Committee of
Minis te rs .26

53. Third, as for the effective national implementation of
social rights, it was concluded in the Analysis regarding the
v . V| AR I, . in the

(revised) Charter that the EéSR in ltls c{)nclusul)‘ns‘, found a
majority of situations in the Member States in conformity with the
Charter, but also numerous cases of non-conformity. It was
further observed that the application of the (revised) Charter and
of the decisions and conclusions of the ECSR by national courts
differed in the Member States; some States have undertaken
significant reforms following ECSR decisions or conclusions.?’

54. Fourth, regarding the awareness and visibility of the
Charter system it was observed in the Analysis that at present,
every year, a number of seminars and training events on the
Charter and ECSR decisions and conclusions were held in
various countries, with the participation of former or current
members of the ECSR and organised by different stakeholders
including the Conference of INGOs, in association with by the
Department of the European Social Charter. Moreover, some

26 Compare document CDDH(2018)R89add1, §§ 94-110, 289 and 292.
27 Compare document CDDH(2018)R89add1, §§ 142-158 and 292.
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courses related to social rights, in particular a course on labour
rights, have been developed for the European Programme for
Human Rights Education for Legal Professionals in the 28 EU
o | PR B o
them in the natlonal 1mplementat101|1 of the Eulmpean Socnal
Charter, the Convention and the EU Charter of Fundamental
Rights. Finally, a number of books and articles on the Charter
have recently been published.?

55. Fifth, as for the relationship of Council of Europe
instruments with other instruments for the protection of
social rights, the Analysis showed, on the one hand, that there
were numerous connections and cross-references between the
l [ . [ 4 | v i o

(notably the (nev1sed5 Chalter and to some extent the Eumpean
Convention on Human Rights) and the /

instruments (including the Community Charter of Fundamental
Social Rights of Workers, the EU Charter of Fundamental Rights
and the Treaty on the Functioning of the EU which contains a
chapter on social policy). The Revised Charter of 1996, for
instance, contains amendments which take account of the
developments in EU law, and which influence the way in which
States implement the Charter. Moreover, the European Pillar of
Social Rights, which was proclaimed and signed by the Council
of the EU, the European Padiament and the Commission in
November 2017, aims at contributing to social progress by
supporting fair and well-functioning labour markets and welfare
systems and refers, inter alia, to the European Social Charter.
Accordingly, the Secretary General of the Council of Europe,
Mr Thorbjgm JAGLAND, had stressed in his strategic vision for
his second term (2014 2019) and in his Opinion on the
European Union initiative to establish a European Pillar of Social
Rights? that it was of crucial importance to ensure coherence

28 See document CDDH(2018)R89addl1, §§ 159-161.

29 See Priority No. 5 of the Secretary General of the Council of Europe for the

2014 2019 term, document SG/Inf(2014)34 of 16 September 2014; and the
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between the social rights standards in the (revised) Charter and
those of the European Union and to increase synergies between
the two protection systems.’

56. On the other hand, the (revised) Charter is also
interpreted in the light of other intemational treaties relating to
the field of the rights guaranteed by the (revised) Charter, in
particular the United Nations Intemational Covenant on
Economic, Social and Cultural Rights, the United Nations
Intemational Covenant on Civil and Political Rights, the United
Nations Convention on the Rights of the Child, the United
Nations Convention on the rights of persons with disabilities, the
Intemational Convention on the Elimination of All Forms of Racial
Dis crimination, the United Nations Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW) and the
instruments of the Inte mational Labour Organisation (ILO).!

57. It was therefore of crucial importance that the social rights
protection within the Council of Europe took into account the
inte mational conte xt in which it operated.*?

4. Main challenges examined in the Report

58. 4l N 4 I i L N B A

the Council of Europe for the protection of social rights in
v | | r. L. | I

the': protection of soci:lzll rﬂgh'ts ide ntifie d 'inlthe Analysis as well as
the main potential for improving the implementation of social
rights in Europe stem from the treaty system of the European
Social Charter. The Convention, for its part, was not designed as
a social rghts instrtument; moreover, the Court, by its

| | 1. 1, | L. |.1 I I
of Social Rights of 2 December2016. ' ' ' ! ' :
30 See document CDDH(2018)R89addl1, §§ 44-45, 121 and 269-272.

31 See document CDDH(2018)R89add1, §§ 275-278.
32 See document CDDH(2018)R89add1, § 45.
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inte rpre tation of several different Convention rights, already uses
the potential of the Convention to afford protection of a number
of particular aspects of social rights via its binding judgments.>3
The present second Report shall therefore concentrate on ways
to make the treaty system of the European Social Charter more
efficient.

59. In the light of the conclusions which were drawn in the
) | i Vol [ A , Il / 1y
I . A I | P I, AR
help n{)tably of 'the' additional sourcés of information' cited
above??, the present Report shall address in more detail the
main challenges arising in relation to the following topics: 1) the
o . 4 VI 4 , 1oy I i LY
2) the monitoring procedures under the treaty system of the
European  Social Charter;  3) the effective national
imple mentation of social rights ; 4) the awareness and visibility of
the Charter system; and 5) the relationship of Council of Europe
instruments with other instruments for the protection of social
rights.

33 See in more detail document CDDH(2018)R89add1, §§ 177-228 and 290.
34 See § 4.
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L THEMEMBE ¢ ¢ 'l & | {NDER THE
RELEVANT INSTRUMENTS

1. Current challenges
a. Background

60. The scope of application of the social rights protected by
the treaty system of the European Social Charter diverges in the
47 Member States of the Council of Europe. This is a result of
the fact that the original 1961 Charter required only ratifications
by five Member States and the 1988 Additional Protocol to the
Charter and the 1996 Revised Charter only ratifications by three
Member States for their entry into force.’® Currently, 34 Member
States are bound by the 1996 Revised Charter, nine Member
States are bound only by the original 1961 Charter and four
Member States have signed one, but have ratified neither the
Charter nor the Revised Charter. Furthermore, while the treaty
system of the FEuropean Social Charter contains a
comprehensive catalogue of social rights, it allows States to
choose to a certain extent the provisions they are willing to
[ . L I M
4 ll"\lv.l!vy,lv..
consequential monitoring limits the ‘impact of the ll’elspective‘
| . 1 | Lo o) Voo,
scopcla of ap[|)]icz'1ti0n in the NiemberS‘Lfites.36 I
61. A number of Council of Europe organs and institutions as
well as civil society actors have repeatedly called upon Member
States, notably, to ratify the Revised Charter or to accept
further substantive provisions thereof, in recent years, and in
particular since the s | | P I PR A
launched by the Secretary General in £0|14 in order to stnlangthen
the treaty system of the European Social Charter. However, it

35 See the website of the Council of Europe Treaty Office for Details of Treaty
No. 35, Treaty No. 128 and Treaty No. 163.
36 See in more detail document CDDH(2018)R89add1, § 289.
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cannot but be noted that these calls to date have had only limited
success. Since the beginning of the process only one country,
Greece ratified the Revised Charter (in March 2016). Only two
countries, Belgium (in June 2015) and Ukraine (in July 2017),
have accepted further provisions thereof.*’

62. Furthermore, the substantive outreach of the provisions
of the (revised) Charter themselves is restricted by the (revised)

.~ 1+ limited personal scope of application. Under the first
paragraph of the Appendix to the Charter, the (revised) Charter
appli i I, Sl Ii ! | v
nationals of other Contracting Parties lawfully resident or working
I | 1l AR M. 1 \ oo I r p
As z; conselqulence, Staltes Parties are not (I)b]iged to ensure tﬂe
social rights laid down in the (revised) Charter notably to
nationals of non-Contracting Parties even if these persons are
lawfully resident or working regulady within the temitory of the
State concemed.’®

63. It must be noted in this respect that Member States had
been invited notably by a letter of the President of the ECSR of
13 July 2011 to abolish the limitation on the personal scope of
the Charter as specified in paragraph 1 of the Appendix and to
extend the application of the (revised) Charter to everyone within
the jurisdiction of the States Parties, arguing that the said
limitation was not consistent with the nature of the Charter.
However, the Member States to the (revised) Charter did not
accept the argument and, thereafter, did not make declarations
extending the personal scope of the rights enshrined in the
Charter.”’

37 See the website of the Council of Europe Treaty Office on Declarations for Treaty
No.163.
38 See in this respect also the speech by the President of the ECSR, Professor G.
Palmisano, before the CDDH-SOC, CDDH-SOC(2018)R2, Appendix V.
3% See already document CDDH(2018)R89addl, § 73 and CDDH-SOC(2018)R2,
Appendix V; and, for instance, CEC v. the Nethedands, Complaint No. 90/2013,
decision on the merits of 1 July 2014, § 64 conceming the negative answer by the
Govemment of the Nethedands.
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64. It is further true that in its decision practice, the ECSR
extended the personal scope of application of the (revised)
Charter also to unlawfully present foreign migrants in exce ptional
circumstances, namely if excluding unlawfully present foreigne rs
from the protection afforded by the Charter would have serously
detrimental consequences for their fundamental, or most basic
rights (such as the right to life, to the preservation of human
dignity, to psychological and physical integrity and to health).4°
According to the ECSR, this category of foreigners was not
covered by all the provisions of the Charter, but solely by those
provisions whose fundamental purpose was closely linked to the
requirement to secure the most fundamental human rights and to
safeguard the persons concemed by the provision in question
from serious threats to the enjoyment of those rights.*! The
ECSR argued that this interpretation was in line with the object
and purpose of the Charter as a human rights treaty, with the
peremptory norms of general intemational law (jus cogens) such
as the rules requiring each State to respect and safeguard each
iliiHI"i‘ Ii ‘\ i | . ¥ . where minors
were concemed, with the United l\jations Convention on the
Rights of the Child, which all Member States of the Council of
Europe have ratified.*

65. However, several States took issue with this
interpretation of the personal scope of the (revised) Charter. It
was argued that in the Appendix to the Charter, the States had
aimed to exclude from the scope of the Charter foreigners not
lawfully residing on the temitory of a State, which was coherent
with the sovereign right of States to decide on the entry of

40 See DCI v. Belgium, Complaint No. 69/2011, decision on the merits of
23 October 2012, §§ 28 39; Defence for Children Intemational v. the
Nethedands, Complaint No. 47/2008, decision on the merits of 20 October
2009 § 19; and Intemational Federation of Human Rights Leagues v. France,
Complaint No. 14/2003, decision on the merits of 8 September 2004 §§ 30 and
31.
41 See DCIv. Belgium, cited above, § 36.
42 See DCIv. Belgium, cited above, §§ 29 34.
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! I | 1 M., 1 |
mtelpnetatlon Was conﬁ‘a legem and amounked to unllaterally
imposing new obligations upon Member States. It was further
advanced by those States that such interpretation risks
jeopardising the trust that States place in what they have agreed
upon in treaty law; it also raises serious concems how such
practice will affect the authority of the ECSR in the long run and
how this will affect the effectiveness of the Social Charter its e lf.*
It was noted that such interpretation was inconsistent with the
ruling of the ECtHR on a similar matter.* The Committee of
Ministers, for its part, recalled the limitation of the scope of the
(revised) Charter laid down in paragraph 1 of the Appendix to the
Charter, that the powers entrusted to the ECSR were firmly
rooted in the Charter itself and that the said decision of the
ECSR regarding the personal scope of the Charter raised
complex issues in this regard.*

66. As for the supervisory procedures under the (revised)
Charter, the 1995 Additional Protocol Providing for a System of
Collective Complaints has only been ratified by fifteen Member
States; the last ratification (by the Czech Republic) dating back
to 2012.%¢ Finland has notified in accordance with Article 2 of the

43 See the Address by the Representative of the Nethedands at the GR-SOC
4 v I I | |
Orgamsatlons working with the Homeless' (FEANTSA) V. the Netherlands,
Complaint No. 86/2012, appended to Resolution CM/Res ChS (2015)4, adopted
by the Committee of Ministers on 15 April 2015 at the 1225" meeting of the
A '._'! | "i']‘ y v ori \

CDDH-SOC, see' CDDH-SOC(2018)R3, § 12.

44 Hunde v. the Nethedands (no. 17931/16).

45 See Resolution CM/ResChS (2015)4 conceming FEANTS A

v. the Nethedands, adopted by the Commlttee of Ministers on 15 April 2015 at

the 1225% |

CM/ResChS(ZOlé)S conceming éﬂlC V. the I\Eetherlands, adopted by the

Committee of Ministers on 15 April 2015 at the 1225% i | i

Deputies, §§ 2 3.

46 Belgium, Bulgaria, Croatia, Cyprus, the Czech Republic, Finland, France,

Greece, Ireland, Italy, the Nethedands, Norway, Portugal, Slovenia and
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Additional Protocol that it also recognises the right of any
representative national non-govemmental organisation within its
jurisdiction which has particular competence, to lodge complaints
against it Moreover, the 1991 Turin Protocol amending the
European Social Charter, which aims at improving the
P | .!vv,v I I 'v. [ '{.
ratification by all parties to the 1961 Eumpean éocnal Cﬂalter, did
not yet enter into force, with four States not having rafified it
ye':.47

67. Despite the fact that several Council of Europe and civil
society actors invited the other 32 Member States on a number
of occasions since then to accept the collective complaints
procedure, to date none of them did. As regards the 1991
Protocol amending the Charter, no further State ratified that
Protocol either. However, it must be noted that most of its
provisions are already applied on the basis of a decision of the
Committee of Ministers.*® As regards the election of the
members of the ECSR by the PACE which is equally foreseen by
that Protocol, the Committee of Ministers, in its Reply to the
PACE Recommendation on monitoring of commitments
conceming social rights in 2011,* did not consider it appropriate
at that stage to accede t I

decision enabling the PACE to do so pendmg the entry mto force
of the 1991 Protocol.

o | I P LI 4 I 1 Chart of signatures and

ratifications of the 1995 Additional Protocol.
47 Denmark, Germany, Luxembourg and the United Kingdom. See the Treaty

P \ 4 I 1 Chart of signatures and ratifications of the 1991
Amending Protocol.
4 On 11 December 1991 the Committee of Ministers adopted a decision
! r | A ! | Voo ‘V I sory bodies to
env1sage the appllcauon of certain of the measures pmv1ded for in this Protocol

I | | Voo e

4 CM/AS(2011$ Rec19sk Reply to the PACE Recommendation on
monitoring of commitme nts conceming social rights.
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b. Reasons given by the relevant stakeholders

68. [ . I A A 4
of reference, to make pmposals w1th a v1|ew to improving the
implementation of social rights in the Member States of the
Council of Europe, the CDDH- v I !
related to the good practices on the nnplementatlon oi‘ socnal

\ . Il 1. V.1 . entto the Member States.>
I\Jlember States were asked a total of fourteen questions
conceming the national implementation of social rights, the
consideration of intemational standards of social rights in
national law and policies, the instruments relating to the
European Social Charter and ratifications as well as the training
and awareness-raising actions on social rights. Thirty-one
Member States submitted a reply to the questionnaire.>!

69. ! [ I | v . re.v I\
rele vant lnstmments of the treaty system of the (rev15ed) Chalter,
Member States were asked, in particular, to describe the main
obstacles (political, legal, administrative ...), if any, which their
country faced to ratify the 1996 Revised Charter and to accept
new provisions of the (revised) Charter. Furthermore, they were
invited to specify the obstacles to ratify the 1991 Protocol
amending the Charter and to ratify the 1995 Additional Protocol
to the Charter Providing for a System of Collective Complaints.
They were further asked to submit which improvements could,
according to their country, be made to the system of collective
complaints, in particular in order to encourage more ratifications
of the 1995 Additional Protocol.*?

50 See document CDDH-SOC(2018)02; the questionnaire was sent to the national
representatives in the Governmental Committee of the European Social Charter.

51 Albania, Armenia, Austra, Azerbaijan, Belgium, Bulgaria, Croatia, Czech
Republic, Denmark, Estonia, Finland, France, Georgia, Greece, Iceland, Ireland,
Italy, Latvia, Lithuania, Republic of Moldova, Nethedands, Norway, Poland,
Portugal, Slovak Republic, Slovenia, Spain, Switzedand, North Macedonia, Turkey
and Ukraine.

52 See questions C.1 and C.2 of the questionnaire, ibid.
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(i) Reasons regarding the subs tantive
commitments under the treaty system of the
Charter

70. ! v ol to the questionnaire
disclosed a variety of reasons for them not having taken further
substantive commitments under the treaty system of the
Charter.>®> Some States referred to procedural problems
related to the ratification procedure and either pointed to the
heavy workload of the relevant domestic institution(s) habilitated
to examine the possibility of  accepting new
provisions/ins truments on social rights>* or the complexity of the
ratification proceedings>’

71. A number of States, however, indicated content-related
reservations regarding, in particular, the ratification of the 1996
Revised Charter or the acceptance of further provisions thereof.
Some of them explained that there was a lack of political
consensus or will to do so, for instance resulting from a fear of
having to further extend the welfare State or of interference with
\ TR |. 3. Several further States indicated
that they were not in a position to accept a broader or higher
level of intemational commitments on social rights pror to
ensuring full compliance with the already existing commitme nts
under the (revised) Charter,”® and/or on account of the economic
and financial implications for the States. Some States which

53 1\ v o | r t CDDH-
S0C(2017)04rev, point C, pp. 117 129 tjor a summary tilemof document
CDDH-SOC(2018)07Rev, §§ 43 47 and for a short analysis of the replies
document CDDH-SOC(2018)06, §§ 13 15.
54 Bulgaria and Iceland.
55 Belgium and Poland.
56 Latvia and Switze dand.
57 Switze dand.
58 The Czech Republic, Lithuania and Poland.
59 Bulgaria, Georgia, Lithuania, Republic of Moldova, Slovak Republic and
Ukraine.
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have not ratified the 1996 Revised Charter’® or did not wish to
accept further provisions thereof®! stated that the conflict
between certain provisions of the Revised Charter and various
provisions of the existing national (labour, tax) legislation was an
obstacle to the nraftification/acceptance. Furthermore, the
monitoring procedures under the treaty system of the Charter
were considered as complex.*?

72. Moreover, some States reported reservations conceming
the interpretation and application of the (revised) Charter. It was

I | | Co . \ Voo .S
App:en‘dix had extended ' considerellbly the content of ‘tl{e
obligations deriving from the Charter, thus creating legal
uncertainty for the ratifying States.%* It was further submitted that
the scope of the provision on non-discrimination of the Revised
Charter, Atticle E, was broad and not sufficiently clear®® or
considered that some of the conclusions adopted in the reporting
procedure were unfounded®.

73. Finally, it is worth noting that several States submitted
that the acceptance of further provisions of the (revised)
Charter®® or the ratification of the Revised Charter®” was being
examined or worked on.

%0 Denmark, Poland and S witze dand.
¢l The Slovak Republic.
62 See in this respect CDDH-SOC(2018)R3, § 10 and chapter Il below.
63 Spain; see also CDDH-SOC(2018)R3, §§ 10 and 11.
%4 Denmark.
%5 Poland.
%6 Ammenia, Azerbaijan, Georgia, Ireland, Norway, Poland and Turkey.
$7 Croatia and S witze dand.
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(ii) Reasons regarding the supervisory
mechanism under the treaty system of the
Charter

74. As regards the supervisory mechanism under the treaty
system of the Charter, 18 Member States®® out of the 31 States
which had responded to the questionnaire are not bound by the
collective complaints procedure.®” These States gave a variety of
grounds for not having agreed to be bound by the procedure of
collective complaints which often resemble the reasons given for
not having taken further substantive commitments under the
treaty system of the Charter. These reasons where frequently
echoed by Member States which have accepted the collective
complaints procedure when asked for suggestions for
improvement of that procedure in order to encourage new
ratifications of the 1995 Additional Protocol.

75. Several States declared in a general manner that this
topic was not on the agenda.”” One State submitted that there
was little interest for the procedure by the social partners’! as the
potential complainant organisations in the collective complaints
procedure. Other States preferred concentrating first on a full
implementation of the existing obligations in the field of social
rights and addressing the problems which had arsen during the

%8 Albania, Ammenia, Austria, Azerbaijan, Denmark, Estonia, Georgia, Iceland,
Latvia, Lithuania, Republic of Moldova, Poland, Slovak Republic, Spain,
Switze dand, North Macedonia, Turkey and Ukraine.

% States are bound by the collective complaints procedure if they either ratified
the 1995 Additional Protocol to the European Social Charter providing for a
System of Collective Complaints or are bound by the Revised Charter and have
accepted the procedure of collective complaints provided for in the said
Protocol. The responding Member States having ratified the 1995 Additional
Protocol comprise Belgium, Croatia, the Czech Republic, Finland, France,
Greece, Ireland, Italy, the Nethedands, Norway and Portugal. The responding
Member States which have accepted the collective complaints procedure in the
latter manner are Bulgaria and Slovenia.

70 See, in particular, Azerbaijan, Slovak Republic, Spain and Turkey.

71 Estonia.
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economic crisis.”> The collective complaints procedure was also
declared by a few States to be incompatible with the national
legislation’” or the national legal system which favoured
individual complaints 4.

76. A number of States further expressed reservations
regarding the current functioning of the collective
complaints procedure. Some States generally pointed to the
heavy workload of the States which have ratified the 1995
Additional Protocol in terms of their re porting obligations and the
complexity of the procedures before the ECSR.”® Others
expressed concems relating to particular aspects of the
collective complaints procedure. These aspects comprised the
examination of the admissibility of collective complaints, the
conduct of the procedure before the ECSR, the establishment of
the facts and the interpretation of the (revised) Charter by the
latter as well as the follow-up after a finding of non-conformity
with the (revised) Charter.

717. As regards the admissibility of collective complaints,
States considered that the percentage of admissible complaints,
compared also to that of applications before the European Court
of Human Rights and UN institutions, was very high.”® It was
suggested that the ECSR could establish and apply stricter
criteria for the admissibility of complaints (notably in its Rules),””
in particular as regards the interpretation of the criteria pe nmitting

72 Lithuania, the Republic of Moldova and Ukraine.
73 Slovak Republic.
74 Austra.
7S Estonia and Iceland; these concems were reiterated by members of the
CDDH-SOC, see CDDH-SOC(2018)R3, § 10. See on this issue also Stefan
Clauwaert, . , in: Niklas Bruun/ Klaus
Lorcher/ lsabelle Schomann / Stefan Clauwaert,

,2017, p. 140.
76 Poland and the Slovak Re public.
77 See France and Slovenia.
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an organisation to lodge a collective complaint.”® Furthermore,
the number of INGOs on the list of organisations having the right
to submit a collective complaint established by the Gove mmental
Committee (see Article 1 of the 1995 Additional Protocol) could
be limited.”

78. As for the conduct of the procedure before the ECSR,
several States suggested that the procedure before the ECSR
should be more adversarial. The ECSR should systematically
o) N Il ro .
decislion, including on quesﬂons of admissibility and thind-pallty
interventions.’* Moreover, the equality of treatment of both
parties to the proceedings should be strictly respected and, for
instance, information on the state of the procedure or training on
how to write submissions not be provided only to the complainant
organisation.’! Furthermore, a more frequent recourse to an oral
phase of the proceedings, in which both parties could exchange
directly with the ECSR on questions of the interpretation of the
(revised) Charter as well as on the national situation and the
factors determining the rele vant national policies in the domain at
issue and which would foster a necessary dialogue, was
considered necessary.??

79. As regards the establishment of the facts in the
proceedings before the ECSR, the importance of a critical

o | rl . I T | o
informlatioln and data submitteé was stressled. IManifestly Valgue
or incomplete information should be assessed approprately;
moreover, a strictly individual assessment of the situation in the
particular State concemed was necessary especially where
collective complaints on the same question were lodged against

78 The Czech Republic and Estonia.
Bulgana.
80 See the Czech Republic, France and Poland.
81 The Czech Republic.
82 Poland.
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several Member States.®® It was further important not to look at
an issue raised in a collective complaint such as, for instance,
the amount of a specific benefit in isolation, but in the context
of the whole national system or political, economic and social
context.?

80. As to the interpretation of the (revised) Charter by the
ECSR, some States expressed the view that the (revised)
Charter and the Appendix to it should be interpreted less
extensively and more in line with the text thereof.?> The decisions
in the cases of FEANTSA v. the Nethedands® and CEC v. the
Nethedands®” conceming the personal scope of application of
the (revised) Charter were cited as examples.®® Moreover, the
fact that the decisions of the ECSR sometimes diverged from
decisions of the European Court of Human Rights and those of
the Court of Justice of the European Union in similar cases could
pose problems to the States even if account was taken of the
differences in the undedying legal orders and in the status of the
supervisory bodies.?

81. As regards the follow-up after a finding of non-conformity
with the (revised) Charter by the ECSR in the collective
complaints procedure, it was noted in general that the decision of

\ r |.r\ o 4 y ! l.. 1)
i | I

83 Poland.

84 Poland. See in this vein also the comments by the Govemment of Finland to
the GR-SOC on 23 March 2017 conceming Finnish Society of Social Rights v.
I rl . 1. | A 4 I | | .
décisioh did not fjully reflect the Fh;nish social security sysiefn as looking at the
amount of some monetary benefits in isolation of the system as a whole was
not indicative of the final level of social security granted to elder unemployed

persons.

85 France and Poland; this view was reiterated by members of the CDDH-S OC,
see CDDH-SOC(2018)R3, § 10.

86 Complaint No. 86/2012, decision on the merits of 2 July 2014.

87 Complaint No. 90/2013, cited above.

88 France.

8 Poland.
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on which expenses in the field of social rights to focus on. Even if
| . I [ Lo, o)
coll . LI v S I p B !
complymg with 1ts dec1510ns 90 ﬂ Was fulther stressed tha% the
follow- v v P

breach of the %newsed) Charter had to be nendered more
effective and that, in particular, the fact that follow-up reporting
could continue infinitely had to be reconsidered.’!

82. It shall be noted that several of the responding States
declared being open to the possibility of accepting/ratifying the
1995 Additional Protocol although this process required
additional political e valuation®?, adequate financial resources®® or
a closer examination of the existing experiences of the practical
functioning of the collective complaints procedure, including an
analysis of the reasons why only a limited number of States had
accepted the procedure®

83. I v‘ \ . V'i .o | 4 li |
) [ R AT v . Ii !
questionnaire do not provide any new information as the four
States whose ratification is still necessary for it to enter into
force’ have either not answered the questionnaire or not given

reasons in this regard.

% Poland.

°l The Nethedands.

92 Albania and North Macedonia.

93 Georgia and North Macedonia.

% Amenia.

%5 Denmark, Germany, Luxembourg and the United Kingdom, see above.
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c. Analysis of the reasons given by the relevant
stakeholders

84. Having regard to the foregoing, the reasons given by the
Member States for not having taken further substantive
commitments under the treaty system of the Charter and for not
having agreed to be bound by the procedure of collective
complaints can broadly be classified in three categories.

85. There are, first, objections of principle against accepting,
at least at the present stage, further commitments in the field of
intemational social rights. Such objections may result from the
Member States not being ready to amend their domestic law or
their social policy choices or from the financial implications of a
higher level of protection of social rights. Second, there are
reasons relating to the functioning of the treaty system of the
Charter. Member States notably argued that the interpretation of
the (revised) Charter was too extensive or that improvements
should be made to the collective complaints procedure (as
regards the admissibility of collective complaints, the conduct of
the procedure before the ECSR, the establishment of the facts
and the inte rpretation of the (revised) Charter by the latter as well
as the follow-up after a finding of non-conformity with the
(revised) Charter). Third, there are reasons relating to the
complexity of, or workload involved in the procedure for the
ratification of an inte mational treaty or further provisions thereof.

86. As shall be set out below, these different categories of
reasons call for different answers and proposals in order to arive
at an improvement of the implementation of the social rights
protected by the treaty system of the Charter.
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2. CDDH proposals

87. In the light of the foregoing, it is clear that any proposals
which the CDDH may make, in accordance with its terms of
reference, for the improvement of the implementation of social
rights in Europe with the help of the legal frame woik provided by
the Council of Europe to that effect must concentrate on ways to
strengthen the cumrent treaty system of the European Social
Charter and to make it more efficient. While social rights are
protected in Europe also by other instruments at national,
European and intemational le vel, it is further clear that in order to
strengthen both the substantive outreach and the practical
impact of the cument treaty system of the Charter itself, key
measures would be to secure the ratification by all thirteen
Council of Europe Member States which have not yet done so,
including eight EU Member States, of the Revised Charter as
well as the ratification by the four (EU) Member States, which
have not done so, of the 1991 Turin Protocol amending the
European Social Charter.’® Furthermore, the acceptance of
further provisions of the (revised) Charter and in particular of its
core provisions by the Contracting Parties, the extension of the
personal scope of application of the Charter (at least so as to
include all persons lawfully resident or working regulady within
the territory of the State concemed, irrespective of whether or not
they are nationals of another Contracting Party to the (revised)

% This was notably stressed by the President of the ECSR, Professor G.
Palmisano, on several occasions, in his addresses to the Committee of
Minlste1s (see the I \ and the ECSR
Ibefme the Committee of Ministers) and to the
Rappotteur Gmup on Socml and Health Questions (GR-SOC) (see the ECSR
| at his exchange of views with the
GR §bC pomt 1 and in his speeches before the CDDH-SOC (see CDDH-
SOC(2018)R2, Appendix V and CDDH-SOC(2018)R3, § 22 and Appendix V);
see also Stefan Clauwaent, , in: Niklas

Bruun / Klaus Lorcher/ Isabelle Schomann/ Stefan Clauwaert,
, 2017, pp. 133 134 with further

references.
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Charter) and the acceptance by all Council of Europe Member
States of the collective complaints procedure, and Member
States already parties to the collective complaints procedure
recognising also the right of any representative national non-
govemmental organisation within its jurisdiction which has
particular competence, to lodge complaints against it, would
considerably enhance the impact of the treaty system of the
Charter.”’Given that the Govemmental Committee and the
Committee of Ministers are now also responsible to monitor the
implementation the European Code of Social Security, Member
States, which have not done so, should be encouraged to ratify
(the revised version of) this Code.”®

88. oy | | o N [
not having taken further substantive commitments under the
treaty system of the Charter and for not having agreed to be
bound by the procedure of collective complaints, as well as
recent discussions among the Member States of the Council of
Europe in different organs and groups, have shown that there
has not hitherto been a consensus among all the Member States
concemed to take such further commitments. Nevertheless, the
impact of the treaty system of the Charteris, as has been shown,
on the one hand limited by the fact that the commitments taken
by the different Council of Europe Member States may differ. On
the other hand, through the possibility of ratifying different
treaties of the system and of making a certain choice as to the
provisions accepted, it allows Member States to advance at

97 TIbid.

%8 The European Code of Social Security (1964) has been ratified by Belgium,
Cyprus, Czech Republic, Denmark, Estonia, France, Gemmany, Greece,
Ireland, Italy, Luxe mbourg, Nethedands, Norway, Portugal, Romania, Slovenia,
Spain, Sweden, Switzedand, Turkey and United Kingdom; it was signed but not
yet ratified by Austiia, Latvia, Lithuania, Republic of Moldova, Slovak Re public
and Ukraine. The Revised European Code of Social Security (1990; but not yet
in force) has only been ratified so far by the Nethedands; Austria, Belgium,
Cyprus, Finland, France, Gemmany, Greece, Italy, Latvia, Norway, Portugal,
Sweden and Turkey have signed but not yet ratified it.
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different speeds. Advantage should be drawn from this legal
setting in order to achieve as much further commitment to the
treaty system of the Charter as possible in the respective
Member States in the current situation.

89. The CDDH will therefore first make proposals with a view
to addressing the objections of principle against accepting, at
least at the present stage, further commitments in the field of
intemational social rights for which (revised) Charter is an
essential system of protection. The reasons for accepting such
commitments shall be set out. Furthermore, the CDDH will make
proposals with a view to addressing the objections relating
specifically to the functioning of the treaty system of the Charter.
If these objections can be overcome and there is a political will to
accept further commitments under the treaty system of the
Charter, the complexity of the ratification procedure and the
workload related to it should be manageable. Finally, possible
ways and settings of promoting further commitments shall be set
out.

90. When faced with objections of principle against
accepting, at least at the present stage, further commitments
in the field of intemational social rights and in particular under
the treaty system of the Charter, it is important not to forget the
reasons militating in favour of taking such commitments.
Generally, the protection of human rights serves to promote
social cohesion. In recent years, the economic crisis which
entailed an increase in unemployment and job insecurity as well
as cuts in the social security and benefits systems in a number of
Member States can be seen as having demonstrated the
importance of an effective protection of social rights to prevent
the most vulnerable persons from being left behind.”

9 Compare the o e \ \ [ |

the ! i | before the 'Clommittee of Ministers;
the T | before the Committee of Ministers;
the !

\ [ [ | lrv ,!'r
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91. The system of the European Social Charter in general
| » Il guiding example for justice and equality in

v 90 | hals further been n the most important
and widely accepted frame of reference‘for identifying what are
social rights, and what their protection and progressive
[ I 4 I ! I I . A
onlyI livling legal ins‘trumélnt pmvi(iing for a system,‘ at the
European level, of monitoring and remedies in case of violation
of social rights, which is open to the beneficiaries and social

[ B \ vi! A" 1t has been stressed that
European States should be proud of their traditional and
consolidated high standards in the protection of social rights.!*?
Strengthening the system of the Charter strengthened the
European model.!*

' i‘ | Vo 'I | s Chapter V Inclusive societies Social rights, p. 98;
and lr . T Social rights and the European Social Charter new
challenges and fresh opportunities, in: Jean-Yves Cadier/ Olivier De Schutter/
Marc Verdussen, The European Social Charter: a Social Constitution for
Europe, 2010, pp. 182 183.

100 Address by the representative of Italy at the meeting of the Rapporteur
Group on Social and Health Questions (GR-SOC) of 7 February 2017

conceming " v. Italy, Complaint
No. 105/2014.

101 See the A | before the Committee of
Ministers.

102 See the T | before the Committee of
Minis ters.

103 See the intervention of the President of the ECSR, Professor G. Palmisano,
before the CDDH-SOC, CDDH-SOC(2018)R2, § 16. See on this issue also

lr . TR Social rights and the European Social Charter new
challenges and i’resh opportunities, in: Jean-Yves Cadier/ Olivier De Schutter/
Marc Verdussen, The European Social Charter: a Social Constitution for
Europe, 2010, p. 174: | | . - iI r . . 10,
The European Social Charter, in: S. Schmahl/M Breuer, The Council of Europe

Its Laws and Policies, paragraph 23.77 with further references.
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92. As for the reasons for taking further substantive
commitments under the system of the Charter, it has been
I | | . | A A A 4
com'ple‘te and up-to-dzite ‘expression of the Eumpe‘an perception
of social rights, including forexample the right to housing, the
right to protection against poverty and social exclusion, the right
of workers with family responsibilities to equal opportunities and
equal treatment, the right of workers to protection against sexual

Lo [ r 1% 1t was stressed that most of these
rights were in any event already recognised and applied in the
domestic legal order and practice in the Member States which
have not ratified the Revised Charter yet, as well as in the EU
Treaties and legislation.!> In order to guarantee a broader and
more uniform protection of social rights in Europe, States should
be encouraged to accept further provisions of the (revised)
Charter, in particular all core provisions thereof.!%¢

93. As far as the personal scope of application of the
(revised) Charter is concemed, it has essentially been argued
that the exclusion from the personal scope of application even of
nationals from non-Contracting Parties to the Charter, who are
lawfully resident and work regulardy within the temritory of the
State (that is, not irregular migrants) was a notion which could
not be found in other intemational and European legal
instruments aimed at protecting human rights,!’” and not in line
with the spirit of social equality, solidarity and non-dis crimination

104 See the speech of the President of the ECSR, Professor G. Palmisano,
before the CDDH-SOC CDDH-SOC(2018)R3, Appendix V.
105 Thid.
106 See the T | before the Committee of
Ministers as well as his speeches before the CDDH-SOC, CDDH-
SOC(2018)R2, Appendix V, and CDDH-SOC(2018)R3, Appendix V.
107 Under Atticle 1 of the Convention, the Contracting Parties shall secure the

i 'i‘ . ' i‘i ! L i) U Charter of
Fundamental Rights expressly recognises some social rights also to persons
residing or working legally within the EU, for example Articles 15 § 3 and 34 § 2
of the Charter.
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of the (revised) Charter.!® It emerged from the discussions

| [l o j
of Europe organs and Groups that a number of Mmber States
did not, at the present stage, envisage any extension of the
scope of application of the Charter.!” However, others stressed
that each State should consider and make its own choice
whether it was ready to extend the personal scope of application
of the Charter at least to nationals from non-Contracting Parties
to the Charter, who are lawfully resident and work regulady
within the temitory of the State concemed.!'" This did not
necessitate a formal amendment to the Appendix, but, as
confimed by the second sentence of paragraph 1 of the
Appendix to the Charter, could be effected by way of a unilateral
declaration by the relevant States.!!!

94. Regarding the acceptance of the collective complaints
procedure, its advantages compared to the reporting procedure
were stressed. It put the normative prescriptions of the Charter to
the test of more specific situations. It further identified what a
State had to do in order to guarantee, in specific situations, the
social rights laid down in the Charter.!'?> It thereby improves the
effective enforcement of the social rights guaranteed by the
(revised) Charter.''® It also opened the European system for the

108 See footnote 104.
109 See CDDH-SOC(2018)R3, § 11.
110 See CDDH-SOC(2018)R3, § 11;and the M 7 | - I |
Vo | . AR N ) y . | -
SOC on 17 January 2019, document DD(2019)135. ' !
111 See the speech of the President of the ECSR, Professor G. Palmisano,
before the CDDH-S OC, CDDH-SOC(2018)R3, Appendix V.
112 See the I . \ and the I
speech of 21/3/2018 before the Committee of Ministers; and also bolm
. Social rights and the European Social Charter new challenges
and fnesh opportunmes, in: Jean-Yves Camier/ Olivier De Schutter/ Marc
Verdussen, The European Social Charter: a Social Constitution for Europe,
2010 pp. 170 171.
rro | \ , 7 CDDH-
SOC(2017)04‘1ev, C. 1 and theI inte rve ntion ofthe PIeSIdent ofthe ECSR before
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protection of social rights, at least indirectly, to its beneficiaries
and had increased the awareness regarding the Charter in the
Member States as a result, inter alia, of media coverage.!' It
was further argued that a general ratification of the 1995
Additional Protocol would be important in order to ensure
equality of treatment between the States.!'> Moreover, it was
argued that the collective complaints procedure had contributed
to increasing the impact of the rights laid down in the Charter in
the Member States as central and local authorities as well as
domestic courts had referred to decisions taken by the ECSR in
that procedure much more frequently in recent years.!'¢

95. As regards the objections relating specifically to the
functioning of the treaty system of the Charter, the CDDH
notes that it has become evident that there is notably a desire on
the part of the States for more legal certainty as regards both the
conduct of the collective complaints procedure and the
interpretation of the provisions of the (revised) Charter in the
decisions taken on collective complaints.

96. Without losing sight of the fact that it is for the ECSR to
adopt its Rules of procedure and to apply them in practice, the
CDDH considers that the States could be reassured of the fair
and efficient functioning of the collective complaints procedure if,
in particular, proceedings were more adversaral (as regards
notably the possibility for States to comment on questions of
admissibility and third-party interventions) and if the dialogue in

the CDDH-SOC at its 3™ meeting (5 7 September 2018), document CDDH-
SOC(2018)R3, Appendix V.
114 Compare the speech of the President of the ECSR before the CDDH-SOC,
document CDDH-SOC(2018)R2, Appendix V.
115 See ibid.; and also the speech of the President of the ECSR, Professor G.
Palmisano, before the CDDH-SOC, CDDH-SOC(2018)R2, Appendix V.
116 See the interventions of the President of the ECSR before the CDDH-S OC
at its 2" meeting (2 4 May 2018), document CDDH-SOC(2018)R2,
Appendix V; and at its 3™ meeting (5 7 September 2018), document CDDH-
SOC(2018)R3, Appendix V.
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both written and, if necessary, oral proceedings on both
questions of fact and of law were increased, possibly on the
basis of specific questions put by the ECSR to the parties.!!’

97. Moreover, while it must be stressed that it is for the
ECSR to decide whether a complaint is admissible (see Article 7
of the 1995 Additional Protocol), to interpret the provisions of the
(revised) Charter and to decide whether the Contracting Party
concemed has complied with its provisions (see Article 8 of the
1995 Additional Protocol), there is a need on the part of the
States for more legal certainty as to the scope of their obligations
under the Charter, which a number of States had read as being
less extensive notably as regards the personal scope of its
application. That need could possibly be addressed both by an
increased exchange of arguments also on the admissibility of
complaints and the interpretation of the provisions of the Charter
during the collective complaints procedure as well as in the
I | v .
experts fulther agreed with the suggestlon made by the
President of the ECSR that the latter could look into its current
practice conceming the admissibility of collective complaints,
which may have been relatively lenient in the first years of
operation of the procedure, and possibly exercise closer scrutiny
in respect of the admissibility of complaints."'® They further
suggested that the Govemmental Committee could equally
exercise closer scrutiny conceming the inclusion of INGOs on
the list of organisations having the right to submit collective
complaints.'?®

117 See on the latter issue also lr . P Social rights and the
European Social Charter new challenges and fresh opportunities, in: Jean-
Yves Cadier/ Olivier De Schutter/ Marc Verdussen, The European Social
Charter: a Social Constitution for Europe, 2010, pp. 175 176.
118 See the ECSR Pr . ST | at his
exchange of views with the Rapporteur émup on Social and Health Questions
(GR-SOC), point 4, as well as the view expressed by the Member States in this
respect, document DD(2019)135); and CDDH-SOC(2018)R3, § 15.
119 See CDDH-SOC(2018)R3, § 15.
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98. As for possible ways and settings for promoting
further commitments by the Member States under the treaty
system of the Charter, the CDDH considers that, in order to
evaluate whether there is a political will in the Member States to
take further commitments or whether such a will can develop
notably by addressing particular queries regarding, and
objections to the functioning of the current system, the Council of
Europe organs and institutions and the Member States could
agree on a concrete work programme, or process, aimed at
obtaining such commitme nts.

99. Subject to their own priorities, it would be desirable that
there be more systematic, and if possible, coordinated activities
on the Charter by the Member States, in particular, as the case
may be, under the forthcoming Presidencies of the Committee of
Ministers. Thematic debates on a series of questions related to
\ r i 'V'i Lo . TR .
could be organised in cooperation with the ECSh and the
Department of the European Social Charter, as well as in
cooperation with States which have declared their willingness to
share their experiences regarding the treaty system of the
Charter and the collective complaints procedure!?’. A high-level
conference to take note of concrete decisions and decide on
further steps to be taken could equally be an option.

100. Moreover, the organs and institutions of the Council of
Europe should pursue their engagement to strengthen social
rights and should take concrete measures, in the course of their
activities, encouraging Member States to accept further
commitments with regard to the Charter. This might be done
notably by the Secretary General in his bilateral meetings with
State representatives, by the Committee of Ministers and the

120 See for the proposal to encourage more natifications by experience
exchange and knowledge transfer in a peer-to- 1 .| y | NOE
a 1 o vy CDhDHSOCE017)04ry,
C.1 and C.2.
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Padiamentary Assembly via specific recommendations, by the
Commissioner for Human Rights in her or his country visits and
reports, Human Rights Comments and Issue Papers and by the
Conference of INGOs in their awareness-raising, training and
communication activities. Furthermore, given that 14 out of the
15 States which have accepted the collective complaints
procedure are Member States of the European Union (EU), the
EU institutions (notably the Commission, the European
Padiament or the European Economic and Social Committee)
could equally be encouraged to recommend to the other EU
Member States to follow that example, thus also creating
synergies between the Council of Europe and the EU in the field
of social rights.!?!

101. In this context, given that the treaty system of the Charter
pemits States to take different levels of commitments and to
advance at differing speeds and given the diversity both of the
political, social and economic background of different Member
States and of their perception of the Charter system, it may
further be an option to examine with States in bilateral meetings
whether, and in which respect, they are willing to reinforce their
commitments regarding the treaty system of the Charter.!?

121 See for the proposal of the President of the ECSR in this respect CDDH-
SOC2018)R3, Appendix V.
122 See in this respect also CDDH-SOC(2018)R3, § 10.
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I. THE MONITORING PROCEDURES UNDER THE TREATY
SYSTEM OF THE EUROPEAN SOCIAL CHARTER

102. As described in more detail in the . I i Vo I
frame work of the Council of Europe for the protection of social
n / Lo 123 there are two different
monltonng pmcedures under the treaty system of the Charter,
the State reporting procedure and the collective complaints
procedure.

103. Both procedures are complementary, but have distinct
features and raise partially similar and partially different issues
regarding the aim of improving the implementation of social
rights in Europe. As will be shown in more detail below, the State
reporting procedure applies to all States Parties to the (revised)
Charter and mainly raises issues regarding its complexity and
the consequences thereof on its efficient functioning. In contrast,
the collective complaints procedure currently only applies to
fifteen States and mainly raises issues linked to concrete aspects
of the functioning of this specific procedure. Due to the
interrelationship between the two procedures, the simplification
processes in the reporting system gave rise to some further
challenges. The CDDH also notes below concems expressed by
some States about the interpretation of certain provisions of the
(revised) Charter adopted by the ECSR, as well as the level of
dialogue during the procedures. However, the challenges which
may arise in these procedures to an effective implementation of
o I | S I A .
impmvinlg that implementation shall therefore be [I)resentled for
both procedures separately.

123 See document CDDH(2018)R89add1, §§ 75-110.
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1. State reporting procedure
a. Current challenges
(i) Background

104. 1Itis recalled that currently, the State reporting procedure
is set out in Part IV (Articles 21 to 29) of the 1961 Charter.
It equally applies in respect of the undertakings under the
Revised Charter (see Part IV, Article C thereof) and has been
further elaborated in several decisions of the Committee of
Ministers. It currently comprises four different types of reports.

105. First, pursuant to Article 21 of the Charter, States have to
submit reports conceming the application of the provisions of the
(revised) Charter which they have accepted. Since 2007,
following a decision of the Committee of Ministers, States have
to submit a report on one out of four thematic groups of
substantive undertakings under the (revised) Charter every
year.!” Second, following further changes to the reporting
procedure adopted by the Committee of Ministers in 2014, the
(currently 15) States which have accepted the collective
complaints procedure shall submit, every two years, a simplified
national report instead of the said ordinary thematic report. In
that simplified report, they shall explain the follow-up action taken
in response to decisions of the ECSR on collective complaints
brought against them.!?® Third, it was also decided in 2014 that
States shall submit additional reports on conclusions of non-
conformity for repeated lack of information one year after
adoption of such conclusions by the ECSR.'?® Fourth, under

124 See document CDDH(2018)R89add1, § 89 with further references. See for
a detailed description of the reporting procedure also Stefan Clauwaert, The

. , in: Niklas Bruun / Klaus Lorcher/ Isabelle
Schomann/ Stefan Clauwaert, The FEuropean Social Charter and the
Employment Relation, 2017, pp. 108 120.
125 Ibid., § 90 with further references.
126 Ibid., § 91 with further references.
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Article 22 of the Charter, States are under a duty to submit
reports at regular intervals also conceming the provisions of the
(revised) Charter which they have not acce pted.'?’

106. Furthermore, there are three stages in the reporting
procedure. | { Y 4 |
reports and assesses in its annual Conclusions whether or not,
from a legal point of view, the national situations they describe
comply with the (revised) Charter. At the second stage, the
Govemmental Committee of the European Social Charter and
| r A I . roro |
rr L »0ratés a I’ep011:t0| the Con;nllittee of Ministers in
which i}: decides on situations which, in its opinion, should be the
subject of recommendations to States in the light of the selected
[ . | | rLo I .
and hglvling notably regard to ‘national circumstances and social
and economic policy considerations. At the third stage, the
Committee of Ministers, on the basis of the Govemmental
'E oo I | I [ i | i‘ "i |
supervision cycle to a close and may contain individual
recommendations addressed to the States concemed, directing
them to remedy the situations of non-conformity. Until now, such
recommendations remained rare in practice.'?®

107. Itresults from the above description of the State reporting
procedure that the latter has become very complex and that it
may raise an issue regarding its contribution to the effective
implementation of the social rights guaranteed in the (revised)
Charter.

127 Tpid., § 88.
128 See on this procedure in more detail document CDDH(2018)R89addl,
§§ 84-87 with further references; and also Olivier De Schutter and Matthias
. The European Committee of Social Rights (the ECSR), in: Gauthier
de Beco (ed.), Human Rights Monitoring Me chanisms of the Council of Europe,
2012, pp. 81 82.
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(ii) Reasons given by the relevant stakeholders

108. There appears indeed to be agreement among all the
actors in the reporting procedure, and notably among the States
parties and the ECSR, that despite the recent reforms of the
reporting procedure by the Committee of Ministers that
procedure remained too complicated.'”” It was pointed out in
particular that notably the changes in the reporting system which
had been adopted by the Committee of Ministers in 2014 with the
objective to simplify the procedure for States which accepted the
collective complaints procedure, and which had introduced two
new types of reports,’* have not proven to attain that goal but
have rather rendered the reporting procedure even more
complex.’’! In particular, the obligation of the States having
accepted the collective complaints procedure to submit simplifie d
reports on the measures they had taken in response to a
decision on a collective complaint in which a non-conformity with
the (revised) Charter had been found!3? prevailed indefinitely as
long as the situation has not been brought in conformity with the
(revised) Charter, even if the Committee of Ministers has closed
the case.'®

109. It has been advanced that the way in which the reporting
procedure is currently organised and implemented has led to an
excessive workload not only for the State authorities which had
to present detailed reports covering large and diverse areas such
as, for example, work and employment, social security, social
assistance, health care, housing and family protection. It equally
entrusted the ECSR with the impossible task of examining

129 See for the view expressed by the Member States on the reporting system,
in particular, the summary of the GR- . \ i‘ |
President of the ECSR on 17 January 2019, document DD(2019)135)
130 See paragraph 105 above.
131 This view was notably taken by the President of the ECSR, see the ECSR
[ | before the Committee of Ministers.
2 See Rule 40 of the Rules of the ECSR.
133 See in more detail document CDDH(2018)R89add1, § 110.
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carefully these reports and to thoroughly assess the conformity
of the situation in the Member States with the provisions of the
(revised) Charter in these areas.'’* The reporting procedure
therefore did not only risk becoming a bureaucratic and routine
exercise; the Conclusions adopted by the ECSR at the end of the
reporting cycle risked coming too late and thus being ineffective
notably if changes in domestic legislation and practice have
intervened in the meantime."** Also the fact that some Member
States submit their reports with a serious delay (or even not at
all) risks further rendering the system less effective as it does not
allow the ECSR to make a thorough and timely evaluation of the
reports. On a number of occasions, owing to a lack of reliable
data and statistics regarding the situation which was found not to
be in conformity with the Charter, the ECSR did not have
sufficient information at their disposal in order to assess whether
the situation had been brought in conformity with the (revised)
Charter by the measures taken by the Member State
concemed.'%

134 See the AT | before the Committee of
Ministers; [ P! Py -SOC atits 3™ meeting (5
7 September 2018), see CDﬁH—SOC(ZOlS)R3 Appendix V; as well as the
ECSR 1 i I \ at his exchange of views
with the Rappoﬁeur Gmup on Social and Health Questions (GR-SOC), point 5.
135 See the T | before the Committee of
I | | I Y o -SOC at its
3 theeting (57 September2018),'see CDDH-SOC(2018)R3, Appendix V.
136 See, for instance, the . | I -up to decisions

on the merits of collective complamts in Intemational Federation for Human
Rights (FIDH) v. Belgium, Complaint No. 75/2011, decision on the merits of
18 March 2013, §§ 75 77, where no reliable data and statistics on highly
dependent persons with disabilites in a particular region were available; in
European Roma Rights Centre v. Bulgaria, Complaint No. 31/2005, decision on
the merits of 18 October 2006, §§ 97 and 100, where up-to-date figures on the
availability of social housing for Roma were missing; and in European Roma
Rights Centre v. Italy, Complaint No.27/2004, decision on the merits of
7 December 2005, § 500, where no up-to-date figures on the supply and
demand of social housing for Roma and Sinti were available.
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110. As a consequence, according to many Member States
and the President of the ECSR, the reporting procedure is not
sufficiently effective.!'®” It does not pemnit to timely identifying the
real and most serious problems conceming the imple mentation
of the (revised) Charter in each State. It is therefore not
sufficiently useful for helping European States to actually
improve the imple mentation of social rights.!38

(iii) Analysis of the reasons given by the relevant
stakeholders

111. In the light of the foregoing, many Member States and the
President of the ECSR agree that the current set-up of the State
reporting procedure is unsatisfactory. It should be substantially
reformed in order to allow it to achieve its goal of contributing to
the improvement of the implementation of social rights in
Europe.!®

b. CDDH proposals

112. As regards the concrete ways to reform the State
reporting procedure, the CDDH observes that four very concrete
proposals have recently been made by the President of the
ECSR in this respect, which have generally met with a positive
reaction by the Member States.

137 See for the view expressed by the Member States on the reporting system,
in particular, the summary of the GR- . | |
President of the ECSR on 17 Janualy 2019 document DD(2019)135)

138 See the I before the Committee of
Ministers; and the ECSR ro .. | ductory speech of 17/01/2019 at his
exchange of views with the Rapporteur Group on Social and Health Questions
(GR-S0OQ), ibid.

139 See the \ and the

speech of 21/3/2018 bei’ore the Committee of Ministers; as well as the Vlews
expressed by the Member States on the reporting system at the GR-S
exchange of views with the President of the ECSR on 17 January 2019,
document DD(2019)135).
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113. A first proposal concems the reports under Article 21 of
the Charter on one out of four thematic groups of substantive
commitments under the (revised) Charter which the States have
to submit every year. When the ECSR finds in its annual
Conclusions that the situation in a given State is in full conformity
with a provision of the Charter, this State could be exempted
from reporting on the same provision in the next supervision
cycle in detail and inform the ECSR only about changes in its
legislation or practice. Where the ECSR finds that, pending
receipt of information, the situation seems to be in conformity
with the (revised) Charter, the State could provide only the
information requested in the next cycle of supervision, without
submitting a complete report conceming the Charter provision in
question.'4?

114. The second and third proposals concem the reports to
be submitted by States that have accepted the collective
complaints procedure. As described above, these States
currently have to submit an ordinary thematic report every two
years altemating with reports on the follow-up to collective
complaints.'¥! The reporting exercise for these States in this
respect could be further simplified in that they could only be
obliged to submit a synthetic and global report on the
implementation of all the provisions of the Charter as a whole
every four years unlike the other States which must submit

1490 Compare the TR | before the Committee
L | Vo [ L o -SOC at its
3" meeting (5 7 September2018), see CDDH-SOC(2018)R3, Appendix V.
141 In order to ensure that the States which have accepted the collective
complaints procedure report on all of the four thematic groups of substantive
provisions of the (revised) Charter over an eight-year cycle, States are not
always altemating directly between ordinary thematic reports and simplified
follow-up reports to collective complaints, but may be invited to submit two
ordinary reports consecutively or two simplified follow-up reports consecutively;
see for a detailed description of the sequence of the different reports the
Digest of the case law of the European Committee of Social Rights -
15 | |
ecember2018, pp. 7 8.
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specific, analytical reports on one out of four thematic groups of

substantive commitments under the (revised) Charter every
142

year.

115. Moreover, the States Parties to the collective complaints
procedure, as equally described above, have to submit reports
on the follow-up to collective complaints every two years as long
as the situation has not been brought in conformity with the
(revised) Charter. It is proposed that this reporting obligation
should be limited to two cycles. If the ECSR still finds that the
situation has not been brought in conformity with the Charter
after this period, the case should be referred to the Committee of
Ministers, which should adopt a final resolution or
recommendation addressed to the State, thereby closing once
and for all the procedure.'

116. Member States generally agreed with the idea that
acceptance of the collective complaints procedure should entail a
lighter re porting regime for the States concemed, forinstance the
lighter report every four years proposed.!* It was stressed that
this could also serve to facilitate the acceptance of the collective
complaints procedure by further States.!*s

142 See the | at his

exchange of views w1th the Rappoﬂeur émup on Social and Health Questions

(GR-SOC), point 5; the ! i | before the
4 V i | Vol I [ -

SOC at its 3™ meetmg (5 7 September 201%), see CDDH—SOC(2018)R3

Appendix V.

143 Tbid.

144 See for the view expressed by the Member States in this respect, in
particular, the summary of the GR- . \ . AR [
of the ECSR on 17 January 2019, document DD(2019)1§5) ! x
145 See the | at his
exchange of views w1th the Rapponteur émup on Social and Health Questions
(GR-SOC), point 6.
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117. A fourth proposal concems the new reporting procedure
introduced by the Committee of Ministers in 2014 under which
States must submit additional reports on conclusions of non-
conformity for repeated lack of information one year after
adoption of such conclusions by the ECSR. This procedure,
which the ECSR was unable to implement in 2018 due to lack of
time and resources, could be abolished, thatis, the ECSR should
| v ) - [ | . \ I |
is has not be‘en established that the situgltfon is in confom{ity‘ with
the Charter, and States should no longer submit additional
reports as a follow-up to this type of conclusions.!4

118. The CDDH further observes that Member States also
expressed agreement with the proposal of the President of the
ECSR that the reporting procedure should become more
targeted and be focused on topics of strategic importance for the
imple mentation and prote ction of social rights.'%’

119. It may be noted that one step into that direction has
already been taken in that the ECSR, in cooperation with its
Secretariat, decided to change the method for drafting its
Conclusions as of 2018. Instead of discussing all data and
information provided for in each State report, it focuses only on
the most problematic issues conceming the implementation by
the State concemed of the Charter provisions under
examination. This shall pemmit, in considerably shorter texts, to
highlight the problems which deserve prority and careful
attention, as well as the measures required to bring the national
situation in conformity with the Charter.!*®

146 Tbid.

147 See the | at his
exchange of views w1th the Rapporteur émup on Social and Health Questions
(GR-SOC), point 5; and the view expressed by the Member States on this
occasion (document DD(2019)135)

148 See the T | before the Committee of
Ministers.
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120. Moreover, the CDDH takes note of the submission by the
President of the ECSR that in order to increase the impact of the
treaty system of the Charter and in the light of the increasing
workload the monitoring mechanism of the Charter is faced with,
it would be advisable to increase the number of members of the
ECSR. This would also ensure a better overall balance within the
ECSR of the different legal traditions and social models in
Europe.'* The CDDH also takes note of the fact that the
Member States did not support that proposal. Furthemmore, it
would be crucial to strengthen the staff of the Department of the
European Social Charter.'>°

121. In the light of these elements, the CDDH considers that
there is a broad agreement among the actors in the reporting
procedure that this procedure should be further reformed in
order to become lighter, less cumbersome and more targeted
so as to focus on topics of strategic importance for the
implementation and protection of social rights. It therefore
takes the view that concrete proposals in order to attain this
aim should be elaborated for the adoption by the Committee
of Minis ters (being the organ responsible under Articles 21 and
22 of the Charter for determining the form of reports to be
provided in the reporting procedure). It further finds that the
proposals made by the President of the ECSR, set out above,
regarding the reform of the reporting procedure, many of which
have met with approval by the States Parties to the (revised)
Charter, constitute a sound basis for the elaboration of these
concrete proposals.

122. The CDDH further finds that the elaboration of the
proposals should concentrate on changes which may be made
within the framework of the current treaty system of the
Charter, and in particular Articles 21 and 22 thereof. It should

149 For the cumrent situation see document CDDH(2018)R89add1, § 76.
150 See the AT | before the Committee of
Ministers.
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further be bome in mind in this context that it was important for
the proposals to be able to reach their goal of leading to a both
simpler and more targeted procedure that the reporting
obligations were clear and predictable for the States,'! including
as regards the determination and definition of the strategic
. | I r . v o)
slug'gestion that tl'u’z re porting pm’cedune should involve more
dialogue with all stakeholders and that synergies should be
developed between the reporting system of the (revised) Charter
and that of other human rights instruments should be taken into
account.'? A close cooperation of the Department of the
European Social Charter with the ECSR as well as with the
Govemmental Committee in drawing up the proposals would be
desirable.

123. Moreover, the CDDH finds that the recent steps taken by
the ECSR in cooperation with the Department of the European
Social Charter to adapt its working methods in order to render
the State reporting procedure more efficient, notably by drafting
shorter conclusions focusing only on the most problematic issues
in the implementation of the Charter provisions by the State
concemed, are to be welcomed. Both should be encouraged to
examine further steps to streamline their intemal procedures
while keeping States Parties and all other stakeholders informed
of the majorsteps envisaged.

124. The CDDH further considers it necessary to ensure that
the monitoring mechanism of the (revised) Charter in its new
form is allocated the necessary resources in order to function
efficiently and thus to attain the aim of contributing to the
improvement of the imple mentation of social rights in the States
Parties to the (revised) Charter. i should therefore be examined

151 This view was expressed by the Member States, in particular, during the
GR- . | . AR [ \ |
2019, see document DD(2019)135. ' '
152 Thid.
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whether, in the light of the proposals made regarding the reform
of the monitoring mechanism of the (revised) Charter, it is
nevertheless necessary to increase the number of staff members
in the Department of the European Social Charter.

2. Collective complaints procedure
a. Current challenges
(i) Background

125. The collective complaints procedure is a monitoring
mechanism complementing the reporting system. As mentioned
above, the 1995 Additional Protocol Providing for a System of
Collective Complaints has only been accepted by fifteen out of
the forty-seven Member States of the Council of Europe; the
last ratification (by the Czech Republic) dating back to 2012.'53
Finland has notified in accordance with Article 2 of the Additional
Protocol that it also recognises the right of any representative
national non-govemmental organisation within its jurisdiction
which has particular competence, to lodge complaints against it.
As equally outlined above, a number of issues regarding the
functioning in practice and effectiveness of the collective
complaints procedure has recently been the subject of
discussion.

(ii) Reasons given by the relevant stakeholders

126. A number of reasons which the Member States have
. [ 7 I . 1o |
4 r
prac%i‘ceé on thle implellnentation of s{)cial Ilights i N )
for not accepting further commitments under the treaty system of

153 See for more details on the functioning of the collective complaints
procedure document CDDH(2018)R89add1, §§ 94 110; and Stefan Clauwaent,
. , in: Niklas Bruun/ Klaus Lorcher/
Isabelle Schomann/ Stefan Clauwaert,
,2017, pp. 120 131.
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the Charter and notably not accepting to be bound by the
collective complaints procedure, which have been examined in
Chapter L above, were related to the current functioning of the
collective complaints procedure. As set out in detail above,
other than the workload generally generated by the procedures
before the ECSR, States expressed reservations, in particular, in
respect of the examination of the admissibility of collective
complaints (which they considered as being not sufficiently
strict), the conduct of the procedure before the ECSR (which
should be more adversaral and comprise an oral phase more
often), the establishment of the facts (which should be more
thorough) and the interpretation of the (revised) Charter by the
latter (which was seen as partly too extensive) as well as the
follow-up after a finding of non-conformity with the (revised)
Charter (where follow-up reporting could continue infinitely).!54

127. It was further argued by some experts that the obligation
of confidentiality under Article 8 § 2 of the 1995 Additional
Protocol could be reconsidered. Under that provision, the report
A : o n . rl . 4
only ble Imade public at tﬂe slalme time as the {’esolution aldopted
by the Committee of Ministers under Article 9 of the 1995
Additional Protocol or four months after it has been transmitted to
the Committee of Ministers. Even if Member States consented to
the publication of the report, that publication was thus prohibited
under the said provision.'s*

128. Other stakeholders raised further issues regarding the
effective functioning of the collective complaints procedure. The
President of the ECSR notably found it essential for ensuring a
good functioning of the procedure and to improve respect for
social rights in Europe that the Committee of Ministers played a
more active role in the follow-up to decisions of the ECSR. It
should be encouraged to make more use, in practice, of its

154 See in detail paragraphs 76 81 above.
155 See CDDH-SOC(2018)R3, § 16.
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power to address a recommendation to the State Party
concemed by a finding of non-conformity with the Charter in a
decision adopted by the ECSR, in accordance with Article 9 § 1
of the 1995 Additional Protocol Providing for a System of
Collective Complaints.'>® That provision reads:

129. The President of the ECSR stressed that the text of
Article 9 § 1 of the 1995 Additional Protocol expressly provided
for the adoption of a recommendation where the ECSR had
found a violation of the Charter, but the practice of the
Committee of Ministers (with one exception from 2001)'%7 was to
adopt resolutions.'”® In cases in which, after partly repeated
findings of a violation by the ECSR no remedial action was taken
by the State concemed for several years, creating peer press ure

156 See the A | before the Committee of
(A I I P Py -SOC atits 3™ meeting (5

7 éeptember 2018), see CDDH- SOC(2018)R3 § 23 and Appendix V; and the

! at his exchange of views

with the Rappoﬁeur Gmup on Social and Health Questions (GR-SOC), point 5.

157 See Recommendation RecChs(2001)1 adopted by the Committee of

Ministers on 31 January 2001 at the 738™ meeting of the Ministers Deputies in

respect of Syndicat national des Professions du tourisme v. France, Complaint

No. 6/1999.

158 See the summary of the GR- . | AR ro

the ECSR on 17 January 2019, document DD(2019)135), 3
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among States Parties was crucial in order to make the Charter
system of prote ction of social rights more effective.'>®

130. Furthermore, the ECSR considered that the collective
complaints procedure would better attain its objectives if the
reimbursement of the costs of the proceedings of the
complainant organisations could be ordered under certain
cicumstances. It was stressed that the preparation of a
complaint and subsequent submissions were often time-
consuming and costly for the complainant organisations. A
reimbursement of reasonably incurred costs would recognise

I | I L . [ I, |
pm‘per ap[;]ication of the (Il'evisled) Chartz!r'bly lodging c’ohective
complaints 1%

(iii) Analysis of the reasons given by the relevant
stakeholders

131. It emerges from the foregoing that the stakeholders in the
collective complaints procedure consider that the effective
functioning in practice of that procedure could be improved
by different, concrete measures. These cover the conduct of
the procedure before the ECSR, the establishment of the facts,
the examination of the admissibility of collective complaints and
the interpretation of the (revised) Charter by the latter, various
specific aspects of the procedure (such as the reimbursement of
costs and the duty of confidentiality) as well as the follow-up after
a finding of non-conformity with the (revised) Charter.

159 See the roiy | before the Committee of
Minis ters.
160 See the AT | before the Committee of
Minis ters.
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b. CDDH proposals

132. The CDDH observes that a number of concrete measures
have been proposed which aim at attaining more legal certainty
in the collective complaints procedure and/or at increasing the
efficiency of the procedure.

133. I v | ro . o I
conduct of the pr‘ocedure before the ECSR, the estab]ish‘nllent of
the facts, the examination of the admissibility of collective
complaints and the interpretation of the (revised) Charter by the
latter, the CDDH refers to its above proposals aimed at
achieving more legal certainty in the collective complaints
procedure. It reiterates that the adversaral principle on which the
procedure is based should be fully respected in all cicumstances
and i